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Model Mediation Committee Member Aunty Wu
... If mediation isn't successful once, then it is carried out a second,
and a third time, with the aim of continuing right up until the ques-
tion is decided. Once, while Aunty Wu was walking along the street,
she heard a child being beaten and scolded in a house. She went imme-
diately to the neighboring houses of the masses, inquired, and learned
that it was Li Kuang-i's wife, Li P'ing, scolding and beating the child
of Li's former wife. She also learned that Li P'ing often mistreated the
child this way. After she understood, she went to Li's house to carry
out education and urge them to stop. At the time, Li P'ing mouthed
full assent, but afterward she still didn't reform. With the help of the
masses, Aunty Wu went repeatedly to the house to educate and advise,
and carry out criticism of the woman's treatment of the child. Finally,
they caused Li P'ing to repent and thoroughly correct her error, and
now she treats the child well. Everyone says Aunty Wu is certainly
good at handling these matters, but she says, "If I didn't depend on
everyone, nothing could be solved."1

W E LACK MUCH ESSENTIAL KNOWLEDGE, not only about Chinese
VCommunist legal institutions, but about Chinese society gener-

ally-how it is organized, how power is distributed and wielded, and
the nature of even the most ordinary relationships. Such ignorance is
dangerous, especially when China and the United States, and their
perceptions of each other, remain tragically far apart. An analysis of
China's institutions for resolving disputes can teach much about its
dominant values and authority relationships.

This Article examines the resolution of disputes between individuals
in China, relying on documentary sources and on interviews conducted
by the author in Mandarin with fifty Chinese emigres in Hong Kong
from 1965 through 1967.2 The Article has several primary goals. By

* A.B., 1955, LL.B., 1958, LL.M. 1959, Columbia University. Visiting Professor of Law,
University of California, Berkeley, 1967-1968. This Article is the first in a series on Chinese
law and administration. The author is grateful to the Rockefeller Foundation, the Foreign
Area Fellowship Program, the Parker School of Foreign and Comparative Law, and Colum-
bia University's Committee on Contemporary Chinese Studies for supporting the research
on which this Article is based.

This Article was written in partial fulfillment of the requirements for the degree of
Doctor of the Science of Law in the Faculty of Law, Columbia University.

1Kuang-ming Daily (Peking), Oct. 14, 1955.
2 "Only the availability, especially in Hong Kong, of significant numbers of former

residents of the People's Republic makes it possible to fit together tentatively the disparate
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closely analyzing Chinese institutions that have hitherto been inade-
quately described in the West, it seeks to show how the disagreements,
fights, and quarrels of ordinary people in China are settled. Further, it
attempts to define Chinese Communist concepts of social conflict and
social control, to deepen understanding of the Chinese institutions which
manage conflict and exercise control, and to explore the functions of
dispute resolution under Communism. Finally, this study compares
traditional Chinese and Communist Chinese modes of dispute resolution. 3

The Chinese Communists assert that mediation4 (t'iao-chieh) is far

pieces of relevant data in order to see the system as a whole." Cohen, The Criminal Process
in the People's Republic of China: An Introduction, 79 H/av. L. Rzv. 469, 476 (1966)
[hereinafter cited as Cohen, Criminal Process].

A major excursus would be required to discuss in detail the methodology of emigr6
interviewing and the integration of information acquired from them with more conven-
tional sources. Suffice it to say that emigr6 interviews should properly be considered only
as secondary sources. They might be unreliable and would certainly tempt readers' disbelief
if they were not synthesized with information gleaned from documentary sources as is
done here. My own experience and that of other researchers in Hong Kong indicates that
the obvious and oft-discussed problems of emigr6 inaccuracy, fraud, and bias have been
much exaggerated and are usually avoidable if the questioner concentrates on posing skep-
tical, cautious, and highly specific questions limited to informants' personal experiences.
Similar conclusions are reached and the problems discussed more fully in A. D. BAENTT,

CADRES, BUREUCRACY aND PorncAL POWER 3N COMIMNIST CHINrA x-Mc (1967). Many
emigr6 responses add detail to a general picture that is quite apparent or easily deducible
from conventional sources; but the interviews add irreplaceable detail, dimension, and
color to our knowledge of China.

The emigris" interviewed included eight men who had served in the public security
(police) hierarchy, mostly in low-level posts in South China. The sample also included four
graduates of Chinese law schools; several men who had worked in courts in various
capacities; and former factory managers, engineers, technicians, labor union officials, skilled
and unskilled workers, students, teachers, and government employees in offices concerned
with economic administration. Approximately one-fourth of the emigrs interviewed were
former members of the Communist Party or the Young Communist League.

The interviews relied on in this essay are my own, although I have also compared and
supplemented my findings with information in unpublished interviews conducted separately
by Professor Ezra Vogel of the Department of Social Relations and the East Asian Re-
search Center of Harvard University and Professor Victor Li of the Michigan Law
School. I am grateful to both Professors Vogel and Li for freely making available to me
the records of their interviews. Accounts of my own emigrA interviews are maintained in
my files.

3 This Article does not attempt to describe developments that may have occurred since
the beginning of the "Great Proletarian Cultural Revolution" which has seriously dis-
rupted almost every sector of Chinese society since mid-1966.

4 No attempt has been made at the outset to define rigorously the processes denoted
by "mediation." Mediation in any society comprises a wide range of attempts by third
persons to settle disputes without formally imposing a decision on the parties; these activi-
ties extend from informal suggestions which the parties are free to spurn to decisions in
form "suggested" but in effect binding. Rather than try to define the range of conduct any
further, it seems preferable to proceed directly to analysis of the activities which the
Chinese consider to be mediational; the range of activities will readily emerge. One reason for
avoiding more rigorous definition at the outset of investigation is that it might overempha-
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superior to adjudication, which they consider coercive5 This preference
for mediation was evident when the Communists first ruled large numbers
of people in the "newly liberated areas" before establishing the Chinese
People's Republic in 1949. Since 1949, the Chinese Communists have con-
tinued to extol mediation and claim to use it far more extensively than
adjudication in settling disputes.0

Before the Communists gained power, mediation had been the primary
mode of dispute settlement for thousands of years in traditional China-
that is, the China ruled by successive imperial dynasties until 1911, when
the Ch'ing dynasty was overthrown. Confucianism, the dominant political
philosophy in pre-Communist China, stressed the virtues of compromise,
yielding, and nonlitigiousness. The organization of the imperial Chinese
state, the operation of its governing institutions, and its traditional social
nuclei-family, clan, village, and guild-combined to create pressures and
institutions for extrajudicial mediation. The brief years of the Republic
from 1911 to 1949 did not appreciably reduce the preference for mediation.

The forms and techniques of traditional mediation depended upon and
expressed traditional Chinese values and authority relationships. But the
Communists have sought to replace older values with their own, urging
struggle where the Confucians counseled compromise. Furthermore, they
have reorganized Chinese society by weakening or totally abolishing
family, clan, village, and guild, which were both the institutions most
likely to resist rapid change and the forums in which most disputes were
resolved.

There is undeniably much mediation within the new collectivities for
residence and work which the Communists have fashioned in reordering
Chinese society. Several questions arise, however, concerning the Coin-
size a too rigid contrast between two models-Chinese dispute resolution which aims at
compromise and Anglo-American dispute resolution which facilitates winner-take-all. On
American courts as agencies which impose compromise, see Coons, Approaches to Court
Imposed Compromise-The Uses of Doubt and Reason, 58 Nw. U.L. REv. 750 (1964).

5 See, e.g., T'AI-HsING CE'{ SSU-TA KUNG-TSO MAI-K'UANG [REPORT ON THE GENERAL
SrUATION IN JUDICIAL WORK IN T'A-HSING DISTRICT] (1946) [hereinafter cited as T'Ax-
HSING REPORT]; Yeh Ku-lin, Fully Develop the Role of People's Mediation Work for
Serving the Construction of Socialism, CHENG- A YEN-ca-u, No. 4, at 12 (1964), English
translation in U.S. CONSULATE, HONG KONG, SELECTIONS FROM CHINESE MAINLAND MAGA-
zINqs [hereinafter cited as SCMMVI] No. 461, at 1-2 (1965). CHENG-FA YEN-crIu has been
China's only legal periodical since 1958, and hereinafter will be cited as PoLITIcAL-LEGAL
REsEARcH.

oSee, e.g., Hsieh Chiteh-tsai Delivers Report on Work of Supreme People's Court at
First Session of 3d National People's Congress, U.S. CONSULATE HONG KONG, CURRENT
BACKGROUND No. 751, at 6-7 (1965); Wang Kuang-li, Report on High Level Court Work in
Honan Province, Honan Daily, Mar. 1, 1960, English translation in U.S. JOINT PUBLICATIONS
RESEaCH SERVICE [hereinafter cited as JPRS] No. 6082, at 1, 4 (1960) (85% of civil
cases "settled by mediation").
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munists' system for dispute resolution. How does Communist mediation
differ in theory and practice from traditional mediation? What changes
have the Communists wrought in the identity of the mediators, the pro-
cesses of mediation, the mediators' standards and values, and the func-
tions of mediation? To what extent have the standards and practices of
the past conditioned, resisted, or overlapped those of the present?

This Article suggests that traditional and Communist views of social
conflict and the modes for resolving conflict are mutually opposed and
that the Communists, while continuing to use mediation, have substan-
tially altered the traditional mode of mediating disputes. They have
redefined the identity and role of mediators and have partially succeeded
in transforming the process and functions of mediation.

The Communists have set themselves against the Confucian emphasis
on compromise and the traditional Chinese avoidance of encounters with
the government. They have infused into mediation absolute criteria of
right and wrong rather than allowing mediation, as it once did, to seek a
compromise that would not disrupt a delicate network of personal relation-
ships within a narrow social context. The political functions of media-
tion are so pervasive that they frequently overshadow the settlement func-
tion by directing the mediators' perceptions of disputes and the standards
used to resolve them. Political involvement has replaced passivity. In
short, the Communists have incorporated mediation into their effort to
reorder Chinese society and mobilize mass support to implement Party
policies.

In demonstrating Chinese Communist conceptions of dispute resolu-
tion through analysis of the operation of mediational institutions, two
problems arise: scarcity of conventional documentary sources and dis-
torted perspectives. The American student of China may distort or fail
to comprehend what he studies because he views an alien society in revolu-
tionary turmoil from a distant and relatively placid vantage point. Even
the student's questions may be unconsciously biased or hostile. Moreover,
the student's discipline and training may further distort his perspective.
Lawyers trained in Anglo-American or Western European legal traditions
ask questions about China which all too often are based upon rigid
assumptions about their own legal systems.

Perspectives may also be radically skewed by a narrow view of his-
tory. Every student of contemporary Chinese institutions is confronted
with the problem of assessing the extent to which China's past affects
China today. How opposed are Communist and Confucian values and
institutions? How much intellectual and institutional continuity persists,
overt or covert, conscious or disguised? In the West, the "sinological
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determinists" suggest that if you scratch a Communist, you will find a
Confucian. 7 At the other extreme, some observers, preoccupied with
Communist-led social change, deny all continuity. The study of dispute
resolution and law generally in Communist China is particularly troubled
by the need to measure continuities and breaks in Chinese institutions.

The study of China, then, necessitates steering among some formid-
able intellectual obstacles; the student badly needs a direction finder that
will aid comparison of traditional Chinese, Communist Chinese, and
Western law and law-related institutions. The most reliable guide seems
to be a commitment to determining the functions of institutions. 8 This
functional approach requires identification of actors, their roles, and the
values which they actually-as well as purportedly-maintain or suppress.

This Article consists of three parts. The first summarizes the charac-
teristics of traditional Chinese mediation. The second analyzes the Com-
munist mode of dispute resolution by describing Communist conceptions
of social conflict and examining the operation of mediation-the identity
and role of the mediators, the qualities which the Communist Party desires
them to possess, the standards they apply to disputes, and the social values
and authority relationships which they represent and support.0 The third

7 The term "sinological determinism" is Joseph Levenson's. See his analysis in The

Place of Confuc s in Communist China, CuiffA Q., Oct.-Dec. 1962, at 1.
8 "Functionalism" has acquired many meanings and provoked many inconclusive debates

among social scientists that need not be reviewed here. This Article tentatively employs an

oversimplified "functional approach" which regards institutions as patterns of behavior by

persons with roles whose purpose is to promote certain values; the functional emphasis

aims at defining the relevant persons, their roles, their behavior, and the values they seek and

serve for given organizations and institutions. This approach seems to commend itself par-

ticularly to the study of law in China both before and after Communist victory in 1949

since it aids the student to transcend narrowly legalistic views of dispute resolution, sanc-

tioning, and social conflict generally. For a discussion of functionalism as it relates to

comparative law, see J. HAI, COzPARATrVE LAW AND SocrAr. TEoR" 104-110 (1963);

J. STONE, LAW AND THE SOCIAL ScaxNEcs 25-49 (1966). See also Kaplan, Civil Procedure-

Reflections on the Comparison of Systems, 9 BUirALo L. Rxv. 409, 431 (1960), quoting

Prof. Ernst Rabel's comments in Ass' or ArsmucAN LAW ScaEooLs, StMZrAzFD Pao-
CEEDrNGS OF THE INSTTIrTE N TEAc oNG or INTERATIONAL AND COIWAAT= LAW Ili

(1948): "Every comparison . . . needs a common denominator, a tertium comparationis.

For me these fifty years past, this has always been the social purpose of the rules and the
service of the concepts to this purpose."

9 This essay concentrates on resolution of disputes between individuals. These are not

necessarily classified as "civil" rather than "criminal," since in China many minor offenses

analogous to misdemeanors are sanctioned informally by the same persons who mediate

disputes. See Cohen, Criminal Process, supra note 2, at 479. This essay is not concerned

with studying dispute resolution between organizations such as economic enterprises be-
cause the Chinese Communists themselves have most frequently discussed and formally

and publicly institutionalized dispute resolution between individuals.
It is extremely difficult to generalize about the processes used to resolve disputes

between Chinese economic enterprises. The Chinese are said by numerous emigris and

Japanese visitors to use mediation. Courts are not used nor has a separate administrative
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part explores the functions of mediation in Communist China today and
speculates on the relationships between traditional and Communist
mediation.

DISPUTE RESOLUTION IN TRADITIONAL CHINA: A SUMMARY

In traditional China, ideology interacted with institutions to produce a
characteristic mediational style of dispute resolution which is best
described by focusing on two aspects: philosophical conceptions of dis-
agency been charged with settling economic disputes. Emigr& accounts indicate that very
often enterprises and their superior agencies (government bureaus concerned with economic
administration) engage in direct negotiations without third-party participation to settle
disputes arising out of the contracts which implement economic plans. Sometimes, how-
ever, Party officials participate in settling disputes.

For a time the Chinese contemplated establishing a separate hierarchy of arbitration
tribunals patterned after the Soviet tribunals (Gosarbitrazh). In 1956, the Ministry of

Heavy Industry promulgated regulations on uniform contract clauses for enterprises sub-
ordinate to it; the regulations provided for fines for defective performance and nonper-
formance and plainly contemplated that an arbitral organization would soon begin to
determine the fines. Ministry of Heavy Industry of the Chinese People's Republic, Tempo-

rary Basic Clauses on Contracts for the Supply of Products §§ 34, 43, in CHUNG-HUA JEN-

MIN KUNG-HO-KUO 2dIN-FA TS'AN-K'AO TS'AI-LIAO [REFERENCE MATERIALS ON THE CIVIL
LAW oF THE CHINESE PEoPLE's REPUBLIC] 243, 250-51 (Civil Law Teaching and Research
Institute of the Chinese People's University, 1956).

However, arbitration organizations apparently have never become operative, if they
were ever established at all. In 1957, the failure to set up such organizations was criti-
cized in Jen Chien-hsin, Strengthen the Work of Economic Contracts and Promote the
Smooth Implementation of National Economic Planning, PoLrr-cA-LEGAL RESEARCH No. 1,
at 31, 34 (1957). In 1958, an official textbook stated that China had no "arbitration organ,"
and that disputes arising out of contracts should be settled by "the parties themselves" or
"higher authorities," CHUNG-YANG CHUNG-FA KAN-PU SUiEH-HSIA0 M N-FA SH-n, CHUNG-

HIUA JEN-mIN :xTNG-HO-xuO mmr-FA CHI-PEN wEN-TI [THE INsnTUTE or CIVrm LAW

CENTRAL POLITICAL-JvDICIAL CADRES' SCHOOL, BASIC PROBLEMS IN THE CIVIL LAW OF
THE PEOPLE'S REPUBLIC OF CHINA (1958)], English translation in JPRS No. 4879, at 214

(1961). Recent legislation states that contract disputes shall be "arbitrated" (not mediated)
by economic commissions (local planning bodies), whose decision must be executed by
the People's Bank. Notice of the Central Committee of the Chinese Communist Party and

State Council Relating to Strict Adherence to the Procedures for Basic Construction and
to the Strict Performance of Economic Contracts, 13 CHUNG-HuA jEN-iN xuxn-Ho-xuo

FA-KUEI HUT-PIEN [COMPnATION OF LAWS AND REGULATIONS OF THE PEOPLE'S REPUBLIC

oF CHINA] 62 (1962-1963).
A recent development indicates the existence of divided opinions within China on

whether or not a Soviet-type arbitration agency should be established and a continuing
tendency, for the moment, to avoid creation of such an agency. Liu Shao-ch'i, Premier of
the People's Republic and the major target of the Maoist-led "Great Proletarian Cultural
Revolution" has recently been criticized for advocating that "the State need not do any-
thing else apart from assuming the role of an 'arbiter' in disputes arising between industrial
enterprises . . . !" Said the critic, "This relationship between the state and industrial
enterprises is not different from the relationships which exist between capitalist states and
industrial enterprises." Ching Hung, The Plot of the Top Ambitionist to Operate "Trusts"
on a Large Scale Must Be Thoroughly Exposed, Kuang-ming Daily (Peking), May 9, 1967,
English translation in SCMP No. 3948, at 1, 4 (1967).

1289



CALIFORNIA LAW REVIEW

putes and their settlement and the institutions utilized for dispute
resolution.

A. Confucian Views of Social Conflict
and Dispute Resolution0

Confucianism, which dominated traditional Chinese political thought,
postulated the existence of a harmony extending throughout heaven and
earth. On earth harmony was manifested in a hierarchical order that began
with the emperor and extended downward to the lowest level of society.
The aim of government, and indeed of all human relations, was to preserve
natural harmony, which was the source of, and was expressed in, ethical
behavior. Primary ethical rules lay in the li, a variety of moral and
customary principles for ceremonial or polite behavior." More concretely,
li was a collection of "rules of behavior varying in accordance with one's
status"'" which differentiated behavior according to age and rank in family
and society.' 3 The function of li was "preserving status differences in a
hierarchically organized society."' 4 The Confucians viewed law, fa, as a
clumsy system of punishments directed only at strengthening the state
and lacking proper regard for "an ordered world of peace, harmony and
simple contentment," and the cultivation of the individual.1 Fa was
associated with the radically different philosophical school of Legalism.
This school regarded li and all ethical principles as irrelevant to govern-
ment, whose essence was seen to lie in uniform and harsh regulation. Fa
was further discredited when Legalist ideas were implemented by the
harsh Ch'in dynasty. After Ch'in rule was dissolved in 210 B.C., Confu-
cianism became the orthodox philosophy of the state.

In Chinese legal history from the Ch'in to the Ch'ing dynasty, over-
thrown in 1911, Confucian and Legalist strands of thought were inter-
woven; ii was insufficient to govern the empire, and regulation was used

loThis brief discussion of philosophical attitudes toward disputes relies principally on
T'uNG-TSu CH'fI, LAW AND SocmTinr TRAsinoA CHINA (1961) [hereinafter cited as
T'UNG-TSU Cn'li, LAW AND Soc'TYr] ; 2 J. NEEDmHA=, ScxEnc AND CvniZATioN IN CHINA
526-32, 543-83 (1956); S. VAN DER SPRENKEL, LEGAL INSTITUTIONS IN MANCHu CnINA
(1962); and Bodde, Basic Concepts of Chinese Law: The Genesis and Evolution of Legal
Thought in Traditional China, 107 PROCUEDINGS OF THE AwmacAN PEMoosp'McAL SoCIaTY
375 (1963).

11Bodde, supra note 10, at 383.
1 2 TtuN-Tsu CH'ti, LAW AND Socwnrr, supra note 10, at 230-31.
13 For a discussion of the specific differentiations in conduct dictated by the Ii, see id.

at 230-39.
14 Cohen, Chinese Mediation on the Eve of Modernization, 54 CArm'. L. RPv. 1201,

1208 (1966) [hereinafter cited as Cohen, Chinese Mediation].
15 Schwartz, Some Polarities in Confucian Thought, in CoNrucIANsMu iN Acnon

50, 56 (D. Nivison & A. Wright eds. 1959). As one scholar has observed, the term fa
connotes a "model or standard imposed from above, to which the people must conform."
Bodde, supra note 10, at 379.
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to reinforce it.' Much of the ii was infused into substantive rules of law,
thereby "Confucianizing" it so that, for instance, criminal penalties were
differentiated according to status, membership in privileged groups like
the literati, and position within the family. Further, Confucianism clearly
influenced the interpretation of laws by officials charged with applying
them.'7 As Max Weber wrote, the Chinese magistrate "judged persons
according to their concrete qualities and in terms of the concrete situa-
tion, or according to equity and the appropriateness of the concrete
result."'

The dominant Confucian view of morality and law produced a char-
acteristic view of disputes and their resolution. Disputes were viewed as
disruptions of the natural harmony which linked individual, group,
society, and the entire universe. As one scholar put it, "the spheres of
man and nature were inextricably interwoven to form an unbroken
continuum."'19 Yielding (jang) was virtuous because it prevented friction
and disharmony.20 Moreover, customary ethical rules of behavior which
emphasized status and the necessity of preserving group harmony greatly
inhibited the assertion of rights and caused such claims to be regarded
as disruptive violations of fundamental ethical rules. These philosophical
tenets, the structure of Chinese society, and the operation of imperial
governmental institutions combined to produce a striking preference for
mediated settlement of disputes.

10 B3odde, supra note 10, at 382. "Even then, however, [the Confucians] remained
Confucian in their insistence that the public enacting of law is not necessary in the ideal
state, and that even in the inferior administrations of their own times, government by law
should always be kept secondary to government by moral precept and example?'

17Yang, Some Characteristics of Chinese Bureaucratic Behavior, in CozrtucLusm
3N AcnoN 134, 153-54 (D. Nivison & A. Wright eds. 1959): "Since legal interpretation of
an act in isolation from its situational context was disruptive of a social order in which
the intimate personal relations of the primary group played a dominant role, some adjust-
ment was necessary. Only one way was possible: to supplant the system of formal rules by
a situational orientation in which moral judgment prevailed over legal distinctions."

18 M. WEBER, THE R=ELGiox oF CntrA 149 (H. Gerth transl. & ed. 1951). To the
Chinese judge, quoting a precedent as a standard to be followed was like "making a mark
on a moving ship to show where to recover a sword which has been dropped over its side
into the river .... Human nature is infinitely varied and there never is a case which is
exactly the same as the one that has been decided before." Wang Hui-tsu, Precepts for
Local Administrative Officials, in S. V~x DER SPENrxEr., supra note 10, at 137, 149.

19Bodde, supra note 10, at 375. The notion of a continuum, it has been argued,
contributed importantly to traditional concepts of dispute settlement. If all people view
themselves as existing in an undifferentiated continuum, there are no criteria for judging
such matters as "right" or "wrong" in a dispute; there is only the approval of the dis-
putants relative to each other. See Northrop, The Mediational Approval Theory of Law in
American Legal Realism, 44 VA. L. REv. 347 (1958).

200n the fundamental virtue of jang, which means "to have something to give up,
and to give up in order to have" and which denotes "modesty and circumspect and respectful
conduct," see 1 M. GRANE, DAxs.s ET LiGmm.NEs DE LA Cr= AxcmNNE 88 n.1 (2d ed. 1959).
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B. Traditional Chinese Institutions for Dispute Resolution:21

The Organizational Context

1. The Magistrates

In traditional China a great gulf divided state and society. The
formal apparatus of government extended downward from the emperor
in Peking through provinces and smaller subdivisions to some 1,200
hsien or counties, the lowest governmental subdivisions, each with be-
tween 100,000 and 250,000 inhabitants.22 Magistrates, who were few in
number, presided over the counties, directing and controlling all functions
of government within their jurisdictions. These functions included main-
tenance of civil order, tax collection, supervision of public works, postal
service, granaries, social welfare, education, religious activities, and ad-
ministration of criminal and civil justice. Magistrates joined the elite
qualified to serve by passing literary examinations on the Confucian
classics; these examinations tested "whether or not the candidate's mind
was thoroughly steeped in literature and whether or not he possessed the
ways of thought suitable to a cultured man and resulting from cultiva-
tion in literature."23 Although the magistrates were, at least upon their
assumption of office, expert in the classics, they were untrained in ad-
ministration.

Over the centuries the magistrates acquired a considerable number of
clerks, runners, personal servants, and private secretaries, who supplied
the main d'oeuvre of government: The clerks drafted, checked, and filed
documents and records; the runners were court attendants, watchmen,
policemen, guards, coroners, and turnkeys; personal secretaries coor-
dinated the activities of clerks and runners and had key responsibilities
for such activities as preparing for judicial proceedings, supervising trials,
collecting information for tax records, and collecting taxes and grain
tribute. The private secretaries were also administrative experts on
specialized matters such as law and taxation and supplied the magistrates
with the knowledge of the detailed codes and precedents necessary to
administer the law.

2. The Gentry

The magistrates were assisted very differently by the literary gentry,
who had generally passed the same examinations as the magistrates but

21This brief discussion of traditional Chinese society relies heavily, in addition to

the works cited below, on two excellent discussions of administration during the Ch'ing
dynasty, T'UNG-TSU CHl'i, LocA- GOVERNMENT IN CHINA 'UNDER TE CH'iNG (1962) [here-
inafter cited as T'VNG-TSU CHT'i, LocAL GOVERNZVENT], and K1UNG-cHuAN HsiAo, RurAL
C=rA (1960).

22 KUNG-cHuAx HsiAo, supra note 21, at 6.
23 M. WEBER supra note 18, at 121.

[Vol. 55:12841292



1967) DISPUTE RESOLUTION IN COMMUNIST CHINA

held no office. 24 The gentry were members of the same elite as the offi-
cials, sharing common values and a common intellectual background.
Furthermore, the gentry and their families commanded great respect
among the commoners. They enjoyed privileges under the imperial codes
such as reduced liability for taxes and immunity from certain kinds of
punishment and obligations.

The gentry were intermediaries between officialdom and the common
people. Officials often needed their assistance in governing, and the gentry
often needed the magistrates to maintain their prestige. On the other
hand, the gentry also had personal and local interests to protect and
sometimes resisted officials on such issues as taxation. When they were
successful in modulating official demands on themselves and their locali-
ties, they eased the burdens which lay on the common people even though
they did not generally act as spokesmen for China's vast population of
tillers, laborers, artisans, and merchants.25

3. Rural Headmen and Informal Leaders

Within China's tens of thousands of villages, other persons besides
the gentry exercised a small but significant quantum of power over the
rural inhabitants. These were rural headmen and village leaders ap-
pointed by the magistrate to deal with the county government on behalf
of their village residents. Also appointed were heads of the ten-, hundred-,
and thousand-household groups into which all the populace was formed
under the pao-chia system; each ten-household unit under threat of
collective responsibility was obligated to report crimes and the where-
abouts of criminals.26 There were other informal leaders respected be-

2 4 Some persons acquired gentry status not by passing examinations, but by purchasing

degrees and offices from the state, especially in the declining years of successive dynasties.
Until the mid-nineteenth century, success in the examinations was the primary means of
obtaining an official appointment, but after the Taiping Rebellion in 1851, sale of offices
by the financially hard-pressed government became more important. See Ho Pno-T, THE
LADDER OF SuccEss n I pzaxaL CH'INA 46-51 (1962).

2 5 Scholars differ considerably on the extent to which the gentry assisted the common
people by exercising their influence with officials. Some see the gentry as deeply involved
with the welfare of the people in their area, e.g., CneG-Li CE.ANG, THE Cnnms GENTRY
51-70 (1955), while others stress the gentry's selfishness and concern with their own personal
interests, e.g., KVnIG-CHUAN HsrAo, supra note 21, at 505-08. The Communists, not surpris-
ingly, emphasize the gentry's oppression of the peasantry. One does not have to be a Com-
munist, however, to recognize that China's peasantry was miserably poor, and that the gentry
took advantage of their prestige and power to protect themselves against economic misfor-
tune. The gentry's conduct was conditioned to some and often a considerable extent by their
Confucian beliefs and the unseemliness of overt aggression. Conflicting interpretations of the
gentry's treatment of commoners are plainly relevant to appraisal of their fairness in
mediating disputes. See note 57 infra.

2 6 On the pao-chia system, see Ku'NhG-cHUAN HsiAo, supra note 21, at 43-83.
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cause of their age, learning, and reputation for probity, or feared because
of their aggressiveness and unscrupulousness.27

4. Families, Clans, Guilds, and Other Social Units

The basic unit of traditional Chinese society was not the individual,
but the groups to which he belonged. Most basic of all was the family, in
which rules of customary behavior emphasized the precedence and au-
thority of older over younger generations. The families themselves were
organized into kinship groups or clans, a "transitional grouping be-
tween the family and village,228 which instructed members on Confucian
morality,29 assisted poor and aged members, maintained schools and
ancestral halls, and settled disputes among members.3 0

Yet another collective grouping was the guild, an organization of
merchants or artisans in the same trade or craft. The guilds controlled
prices, competition, training, and admission to callings. They also en-
gaged in some charitable ventures and represented common commercial
interests in dealing with government officials. 1

Ordinary social and commercial relationships between persons un-
related to each other by family or common membership in a group also
had a distinctive quality-different from friendship-known as kan-
ch'ing32 The existence of kan-ch'ing between two persons meant that
they had regard for each other and could ask favors from each other.
In these relationships, persons did not want to lose "face"--their repu-
tation for integrity and dignity?3 Personal relationships formed a tightly
woven web.

2 7 On the "bare sticks" or "village bullies," see id. at 454-62 and authorities there cited.
2 8 M. YANG, A CHINESE ViLAGE: TAirou, SHANTING PROVINCE 134 (1945).
2 9 Liu, An Analysis of Chinese Clan Rules, in CoNruciw THEORIES IN ACTIoN 63,

68-72 (D. Nivison & A. Wright eds. 1959).
30 On the functions of the clans, see generally M. FREEDmAN, LINEAGE ORoANIZATION

IN SOUTHEASTERN CHINA (1958); Hur-cHEN WANG Liu, THE TRADITIONAL CHINESE CLAN
RULES (1959); M. YANG, supra note 28, at 134-42.

310n the guilds, see J. BuRGEss, THE Gumns OF PEKING (1928); M. FRIED, THE
FABPic oF CHINESE Socn=,T 146-53 (1953); MacGowan, Chinese Guilds or Chambers of
Commerce and Trade Unions, 21 J. CHINA BPANCH, ROYAL ASIATIC SOCIETY 133-70 (1886).

32 M. FRIED, supra note 31, at 226, states: "Kan-ch'ing differs from friendship in that
it presumes a much more specific common interest, much less warmth and more formality
of contact, and includes a recognized degree of exploitation.' For examples and further
analysis, see id. at 102-09, 116-23, 144-45, 152-53, 170-76, 206-09, 223-28. B. GALLIN, sIN
HsING, TAIwAN: A CHINESE VILAGE IN CHANGE, 303 n.2 (1966) adds that "it is basically
a matter of structured obligation. The feeling or sentiment results from satisfied or dis-
appointed expectations of appropriate behavior, and the expected behavior is behavior
appropriate to the formal relationship of the two individuals within the social structure."

83 On the concept of face, see Hu, The Chinese Concepts of "Face," 46 Am. ANTHRo-
OLOoGisT 45 (1944), quoted in S. VAN DER SPRENEEm, supra note 10, at 99-100; M. YANG, A

CHINESE VILLAGE, supra note 28, at 167-72.
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Family, clan, village, gentry, and officials dominated the individual.
The pressure to maintain proper kan-ch'ing and "face" further condi-
tioned his behavior. Moreover, institutions and ideology reinforced each
other. For instance, a system was devised to indoctrinate the illiterate
masses in the Confucian virtues. Lectures stressing piety, respect for
elders and superiors, maintenance of harmony among neighbors, dili-
gence, the necessity to instruct youth, and obedience to the law were
given by officials, gentry, and local headmen at frequent compulsory
meetings called "village pacts" or hsiang-yiieh, attended by the common
people. Although the efficacy of these "sonorous platitudes' 34 in guiding
the populace along virtuous paths may be doubted, and although the
entire "village pact" system disintegrated well before the end of the
Ch'ing dynasty, the use of these lectures illustrates the extent to which
Confucian ideology permeated governmental techniques. Ideology com-
bined with the institutional structure to create strong pressures for
mediation of disputes.

C. The Preference for Mediation33

1. The Perils of Litigation

Most civil disputes were settled extrajudicially rather than through
litigation in traditional China.3 6 Not only did the official philosophy
stress the virtue of yielding and the superiority of noncontentiousness,
but the administration of justice discouraged and sometimes ruined
litigants. The magistrate's yamen, or office, was usually far from the
disputants' residence. Magistrates were not law-trained experts but
generalists often ignorant of the law and "corrupt, cruel, and lazy. '3 7

Because the magistrates were inexpert and occupied with other func-
tions of government, they relied heavily on their clerks and other under-

34 KUNG-cHuAN HsiAo, supra note 21, at 194.
35 In addition to the other sources cited, this discussion relies on two excellent surveys

of devices for resolving disputes in traditional China, S. VAN DER SPREN EL, supra note
10; and Cohen, Chinese Mediation, supra note 14, at 1209-25.

3 6 See, e.g., T'Ax-Yn-Pi-smn, PA.ALLEL CASES rRom uN m Tim PEAR TREE 57-58
(R. Van Gulik transl. 1956); S. VAN Dma SPRENxEL, supra note 10, at 79 (litigation
"exceptional"); Cohen, Chinese Mediation, supra note 14, at 1216 ("[Mlost disputes were
disposed of outside the formal legal system .... in most instances disputes were resolved
by informal mediation."); Ch'i, Book Review, 35 PACIFIC As AS 396, 397 (1962-63)
(litigation "not uncommon," mediation "preferred").

37 Cohen, Chinese Mediation, supra note 14, at 1212. The magistrate's lack of knowl-
edge should not be overexaggerated. It has been observed that "only the generalist with
proven practical ability was promoted," Yang, Some Characteristics of Chinese Bureau-
cratic Behavior, in CoN- uIcNsS iN AciioN 134, 145 (D. Nivison & A. Wright eds.
1959) (emphasis added). However, Yang continues, "the impractical scholar, the book-
worm, and the inept devotee of literary form were met most frequently at the low level
of county magistrate" rather than at upper levels. Id.
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lings for assistance. The corruption and greed of these "tigers or wolves""8

was "legendary and frequently well-deserved." 0 The "customary fees"
which had to be paid to the yamen employees imposed extraordinarily
heavy burdens on litigants.40 Extraordinary, too, were the delays and
"errors" which could beset a litigant hapless enough to fall afoul of a
yamen employee. 41 Furthermore, trials were humiliating for litigants and
witnesses and occasionally involved the use of torture to obtain evidence.42

Litigation was, in short, time-consuming, degrading, and costly. It was
no wonder that "[t]o involve someone in a lawsuit was a way of ruining
him,"143 and that, according to a Chinese saying, "[t]o enter a court of
justice is to enter a tiger's mouth." 4 The perils of litigation, widely
publicized in popular lore,4 5 undoubtedly restrained many persons from

38 Cohen, Chinese Mediation, supra note 14, at 1213, quoting Hui-cHEN WAxo Liu,

TE TmDrrmNAr CmuaSE CLAN RmLEs 155 (1959).
39 Cohen, Chinese Mediation, supra note 14, at 1213.
40 See the long list in Tuio-rsu CH'fi, LoCAL Gov --&ENT, supra note 21, at 47-48.
41 See, e.g., id. at 49: "The opening of a case could be purposely delayed if the

defendant offered a clerk a bribe. Or the clerk charged with writing a deposition, the
chao-shu, could make some changes in the records." (footnotes omitted). For accounts of
how magistrates' employees could conspire to extort money under threat of involvement
in litigation, see 1 J. DooLi=L, Tax SocIAL Lrr oF THE CINE SE 305-06 (1865); A. H.
Smrm, VIrIAG Li iN CHINA 218-19 (1899); Brenan, The Office of District Magistrate
in China, 32 J. C=A BRANCHr, ROYAL AsIAnic Soca= 36, 49-50 (1897-1898).

42For a description of the positions of witnesses and parties before the magistrate,

see 1 J. GRAY, Cwn A: A HrsToRY oPe THE LAws, MANNEs AND CusToMs oir THE PEOPLE
35 (1878); C. HoLcOMBE, TAE REAL Ci r 201-05 (1895); T'ANG-YIN-Pi-smrzH, supra
note 36, at 55-58; Brenan, supra note 41, at 51-52. The confrontation of differing and
incompatible Western and Chinese notions of treatment of witnesses is amusingly illustrated
in the account by Holcombe, a former American diplomat in China, of his disagreement with
a Chinese judge who ordered a Chinese employee of a United States consulate to kneel
while giving testimony, as was custormary:

As soon as [the witness] came into court, the Chief Justice called out: "Get down
on your hands and knees."

"I beg your pardon," said I, "but this witness was not to be requested to
kneel."

"I don't care anything about that," replied the Chief justice; "he is Chinese
and must obey Chinese law. Kneel down."

"You are violating a positive promise," said 1, "the witness shall not kneel."
"Kneel down," said the Justice.
"Stand up," said I.
"Get down upon your knees," screamed the justice.
"Leave the room," said I.
The frightened and bewildered witness obeyed me, and fairly ran from the

room. Much sharp talk followed, the result of which was that the Chief Justice
apologized, whereupon the witness was recalled and examined standing.

C. Ho.comax, supra at 211.
48VA DER SPREzKEL, supra note 10, at 123.
44 R. DouoLAs, CHnaEsE SoCITY 104 (1901).
45See, e.g., S. GATMLE, NORTH C]mINEsE VILxAGES: SOCIAL, PoIrncAL, AND EcoNoznc

AcTnvzxs BEFoRE 1933, at 246-47 (1963); A.H. SirrrH, CEnxNSE CILARACTEMiscs 224-25
(1894).
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bringing suit at the magistrate's yamen and impelled them to settle dis-
putes through extrajudicial mediation closer to home.

2. Availability of Social Units as Dispute-Settling Forums

A number of factors combined to cause disputes to be settled, as much
as possible, within the basic nuclei of traditional Chinese society: The
hazards of litigation; widespread fear of involvement with government
officials; the dominant ethic; and the primacy of the nuclei themselves-
family, clan, village, and guild. Particularly in the settlement of disputes,
these social units exercised considerable independence from the yamen.
If disputes could not be settled within the unit, relatives, friends, and local
leaders outside the group, but still closer to the disputants than the magis-
trate, would often resolve them by mediation. These groups generally
strove to avoid involving government officials in quarrels between their
members.4 6 Recourse to the magistrate without prior attempts to settle
disputes within groups was actively discouraged and sometimes, as in
the case of clans and guilds, prohibited by the group's internal regula-
tions.47 In sum, "the local group generally required the parties to exhaust
their remedies within the group before looking to the magistrate for
relief.)

48

Generally speaking, disputes within families were settled by elders.
While the authority of the pater familias was theoretically absolute, there
was undoubtedly much mediation by older relatives, friends, and clan
leaders-especially when the family was small. Disputes between mem-
bers of a clan were settled by clan leaders and sometimes by other re-
spected local leaders.4 9 Disputes within a village not coterminous with
one clan were mediated not only by relatives, friends, and neighbors,
but by official village headmen and unofficial leaders, whether gentry or
other respected figures.50 Within the guilds, disputes between members
were settled if not by friends, witnesses of a transaction, or middlemen,
then by guild officers.5

4 6 0n the clans, see M. FREEDmA, supra note 30, at 115; Liu, supra note 29, at 67.

47 On the guilds, see S. VAN DER SPRENKEL, supra note 10, at 89-96 and sources therein
cited. On the clans, see Hui-cEHm WANG Liu, TEE, TmAmoDxAL CHmEE CLAN RuES 156-
58 (1959).

48 Cohen, Chinese Mediation, supra note 14, at 1223.
4 9 M. FREEDmNh, supra note 30, at 115. Sometimes disputes were mediated first by

elders of a clan subdivsion; the subdivisions were based on descent from different sons of
the common male ancestor considered to be the founder of the clan. If mediation was
unsuccessful, first individual clan elders, then the clan council, would attempt to settle the
dispute. C.K. YANG, A CHImEsE VLAGE n EsAuy Co Mmu'usT TRANsrrIoN 97 (1959).

50 See, e.g., S. GAmLE, supra note 45, at 83-96; 1 D. KuLP, CouxTRY LIm In SOUTH
CHINA 127, 320-22 (1925); A.H. SmrTH, VLAGE Lim IN CHINA 228-29 (1899).

51 See, e.g., S. VAN DER SPRENxEL, supra note 10, at 92.
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The devices used to resolve disputes ranged from "completely private
mediation at one end of the scale to public adjudication at the other, the
one shading into the other almost imperceptibly as public opinion was
felt to be more strongly involved."5 2 Often, mediators had to shuttle
between the parties, talking separately with them and with other persons
having knowledge of the matter in an effort to reach a mutually satis-
factory compromise. One observer described the process thus:

First, the invited or self-appointed village leaders come to the in-
volved parties to find out the real issues at stake, and also to collect
opinions from other villagers concerning the background of the matter.
Then they evaluate the case according to their past experience and
propose a solution. In bringing the two parties to accept the proposal,
the peacemakers have to go back and forth until the opponents are
willing to meet halfway. Then a formal party is held either in the vil-
lage or in the market town, to which are invited the mediators, the
village leaders, clan heads, and the heads of the two disputing families.
The main feature of such a party is a feast. While it is in progress,
the talk may concern anything except the conflict. The expenses of
the feast will either be equally shared by the disputing parties or borne
entirely by one of them. If the controversy is settled in a form of
"negotiated peace," that is, if both parties admit their mistakes, the
expenses will be equally shared. If the settlement reached shows that
only one party was at fault, the expenses are paid by the guilty family.
If one party chooses voluntarily, or is forced, to concede to the other
.. it will assume the entire cost. When the heads or representatives

of the disputing families are ushered to the feast, they greet each
other and exchange a few words. After a little while they will ask to
be excused and depart. Thus, the conflict is settled.53

In the clans and guilds procedures akin to arbitration and adjudica-
tion were sometimes used if informal mediation had failed.54 Settlement
of a dispute by clan members might involve a formal hearing in the clan
hall before a group of clan leaders and, perhaps, other respected mem-
bers assembled for the occasion. 5 Similarly, disputes between guild mem-
bers were sometimes heard in the guild hall by a group of guild officers. 0

On occasions like these, parties and witnesses would give testimony, and
then a decision would be reached. Prevailing notions of dispute settle-
ment emphasized that the "peace-talkers" or guild or clan leaders should
try to bring the parties to compromise without imposing a decision on
them.

521d. at 117.
53 M. YAho, supra note 28, at 165-66.
54 See S. VAN DER SPmREEL, supra note 10, at 85 and sources cited.
55 See, e.g., M. FREEDzmA, supra note 30, at 115; 1 J. GRAY, supra note 37, at 219-20.
56 For an account of such a hearing, see S. GAsnmE & J. BURGESS, Pxxo: A SocImm

SuR E Y 194 (1921).
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3. Mediation: Advantageous Even Though Imperfect

These institutions for dispute settlement did not always function as
smoothly and evenhandedly as idealized descriptions suggest. Just as
the magistrate was often not a model Confucian gentleman, so the extra-
judicial mediator was not always an exemplar of Confucian virtue. Often
mediators stirred up disputes so that they could mediate them and be
rewarded by successful parties. Furthermore, the informal justice ob-
tained at the hands of mediators was sometimes very unfair. Favoritism
and bribes were common as were flagrant perversions of the mediation
process, especially when a relatively wealthy and respected party was
pitted against a much poorer opponent or when members of wealthy
and powerful clan branches opposed less favored relatives.17 Because
conflict was frequently embarrassing and disliked, parties anxious to
end a dispute would sometimes agree to a compromise that was unsatis-
factory to both. As a result, "[t]he disagreement was merely driven be-
low the surface and went on simmering, and the situation was ripe for
explosion or provocation.""8 Finally, it was difficult for an unsuccessful
disputant who thought he had been wronged by a village, clan, or guild
decision to obtain redress from the magistrate, for he was challenging
not merely his opponent, but the social group which initially resolved
the dispute. Public opinion in village, clan, or guild, and the threat of
ostracism as punishment for flouting it, were often strong enough to
deter "appeals" to the magistrate.59

On the whole, however, extrajudicial dispute settlement by mediation

57 See, e.g., D. KuLP, supra note 50, at 322-23. See T'UNo-Tsu CH'ie, LocAL GovERN-
ZNT, supra note 21, at 189. "True, there were gentry members who helped the innocent
for the sake of justice. But more frequently their actions were motivated by nepotism or
by financial gain." Scholarly opinion on the extent to which the gentry took advantage of
their position is widely divergent just as it is on the extent to which the gentry were able
to benefit the inhabitants of their areas. A considerable body of commentary by nine-
teenth century travelers is highly critical of the gentry's alleged impartiality. See, e.g., AH.
SurTir, supra note 41, at 219, who classes with the "village bullies" who instigated lawsuits
and conspired with yamen clerks "the most expert of all this dreaded class," the "bullies"
who had passed one of the literary examinations and misused their status "to make use of
this leverage as a means of raising themselves and of harming their neighbors. Any
Chinese bully is greatly to be feared, but none is so formidable as the literary bully."

58S. VAw DER SpaNmKE, supra note 10, at 119-20.
Go On the strength of public opinion in villages, see, e.g., M. YANG, supra note 28, at

150, stressing that the chief instrument of social control in his native village was "public
opinion .... Social isolation is a terrible punishment." See also R. Dour.As, Socrry mN
C=rNA 112-13 (1901). On similar pressures in the clan, see Hui-cHEN WANG Lr, supra note
30, at 157. Even when civil cases were brought to the magistrate, he would sometimes
encourage extrajudicial mediation by refusing to hear the dispute, "suggesting that the
matter was too trifling for the courts and that the parties might best settle the matter
themselves by conciliation.' Buxbaum, Chinese Family Law in a Common Law Setting,
25 J. Asim STuDoEs 621, 623 (1966).
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offered considerable advantages to litigants and government alike.
Mediation allowed parties to avoid expensive and possibly disastrous
litigation while affording them "a method of terminating disputes that
was socially acceptable in the light of the Confucian ethic and group
mores.) 60 Because prevailing social values stressed the importance of
saving "(face" and reaching a compromise satisfactory to both parties,
disputants were better able to bargain with each other during mediation
than in more formal proceedings. In addition, because mediation stressed
the necessity of avoiding conflict, observing proper rules of behavior,
and relying on the social group to compose differences, it provided
auxiliary support for the dissemination of Confucian standards and
values. Finally, extrajudicial mediation eased the government's burden
of work and helped avoid friction between magistrates and the persons
and groups in their jurisdiction.

D. Traditional Mediation's Survival of Nationalist Rule

After the Ch'ing dynasty was overthrown in 1911, and following an
interregnum of warlordism and civil strife, the Nationalists succeeded
in establishing a central government in 1928. The Nationalists had little
time or good fortune in their brief attempt to build a modern govern-
mental structure. Although they established organs of local government
below the ksien level, 1 in the countryside "the national government
failed to substantially alter the traditional, decentralized pattern of local
government in which the village political life operated largely by its own
local power structure and was but weakly integrated into the system of
central authority." 2 A modern court system was organized, but it never
functioned effectively0 Traditional, informal, extrajudicial mediation
remained the characteristic mode of dispute settlement throughout the
years of Nationalist rule."

60 Cohen, Chinese Mediation, supra note 14, at 1223.
61 The measures are summarized in CH'nN TuAN-sHoo, TuE GOvmU- ENT AND

Pomcs or CmIIA 226-32 (1961).
62 C.K. YAqG, supra note 49, at 106. S. GAmLz, supra note 45, at 41-44, noted slow

but marked changes during 1929-1933 in villages due to increased government control.
63 CH'N TuAN-smwEG, supra note 61, at 254, notes that although legislation established

hsien-level courts, most hsen by 1946 still had no courts, only judicial sections which were

controlled by the magistrate. Even when courts were established, they may well have been
subject to the magistrate's influence and control. See S. GAMLE, TarG Hsi=E 127 (1954).
In general, judges were poorly educated, the courts were not easily accessible, and Na-
tionalist Party influence was great. Ci'Enm TUAN-sE No, supra note 61, at 254-55.

64 "[The Chinese people] used to consider going to court, that is bringing law suits

before the hsien magistrate, as lacking in respectability. That sentiment still lingers to

some degree. The lack of easy accessibility of the courts and the high cost of modern law
suits also discourage an essentially poor people from resorting to litigation to solve their
disputes. Many disputes are settled out of court, sometimes to the advantage of both
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The Chinese Communists, as part of reordering Chinese society, have
restructured the traditional institutions for settling disputes and have
created new institutions. The changes have been far-reaching; in some
ways Communist practice is not inconsistent with traditional patterns,
but dispute resolution now bears the heavy imprint of Communist ide-
ology and objectives.

DISPUTE-RESOLUTION AND CHINESE COMMUNIST IDEOLOGY

No contemporary Chinese institution is comprehensible without ap-
preciating Maoist ideology's impact on it. Mao's views of society, social
control, and social conflict have decisively influenced dispute resolution
in China; to understand how disputes are settled, it is necessary to under-
stand some salient characteristics of Maoism.

A. Some Maoist Tenets and Purposes

1. Mobilizational Leadership

An ideology is a view of the world and a program for changing it,
and the Chinese Communists regard Maoism as nothing less. Mao's
original concern was to mobilize the support of China's masses, especially
the poor peasants who make up the overwhelming majority of China's
people. Maoist ideology and the Chinese Communist political style evolved
during the 1930's and 1940's in response to the need for a tiny minority
of revolutionaries, isolated among hundreds of millions of politically
inert peasants, to create a vast Party-led revolutionary army. Well before
1949 the Chinese Communists developed the technique of using "cam-
paigns" or "movements" to arouse mass enthusiasm, increase production,
and eliminate enemies. The later use of these techniques, as in the Great
Leap Forward and the current "Cultural Revolution," illustrate the
strength of the Communists' "guerilla heritage" and their commitment
to leadership through mass mobilization.65

2. The Party, the "People," and the "Enemy"

The Communist Party controls both revolution and administration.
The Party conforms to the Leninist notion of a Communist Party-a
disciplined, elite body of professional revolutionaries leading the masses,
especially the proletariat, whose dictatorship it is supposed to embody.

parties, but more often to the advantage of the local gentry" CH'Inf TUrA-S[ENG, supra
note 61, at 257.

65 See AD. BAR=uu, CADRES, BUREA C Acy AND PouCaL POWER In Co0 M'ST

C=urA 137-38 (1967); Johnson, Building a Communist Nation in China, in TuE CoinwNIsT
pxvoLuTION nr AsrA 47 (R. Scalapino ed. 1965).
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The Chinese version of the dictatorship of the proletariat distinguishes
the "people," to whom the revolution belongs, from the "enemy." The
"people" includes not only workers and peasants, but certain members
of the bourgeoisie. 6 The dictatorship of these elements is represented
and wielded by the Party over the "enemies," who are the former exploit-
ing classes and counterrevolutionaries in thought and deed. From the di-
chotomy between "people" and "enemy" flows a policy central to all
methods of social control and resolution of social conflict: Problems
within the "people" must be resolved by methods of "democracy," "per-
suasion," and "education," but problems between the "people" and the
"enemy" must be resolved by methods of dictatorship, including "punish-
ment according to law."6 7

The distinction based on class between "people" and "enemy" is
most strikingly illustrated by the concept of "class origin" (chia-t'ing
ch'u-shen): Every person in China is designated by his class origin.0 8

This designation indicates the economic position of each person's family
and the extent of its affiliation with the Nationalists at the time of
Communist victory. So, persons are labeled as "landlords," "bourgeoisie,"
"[former Nationalist] bureaucrats," "rich peasants," or "upper-middle
peasants"-all bad "class origins"--or as "lower-middle peasants,"
"poor peasants," or "workers"-all acceptable or good class origins. Sup-
plementary personal classifications are also used; one variety labels some
people as members of "the four bad elements'--landords, rich peasants,

66 See MAO TSE-TUNG, On the Peoples Democratic Dictatorship, in 4 SELECTED WoRxs
411, 417 (Peking ed. 1961); F. Sc uasANN, IDEOLOGY AND ORGANIZATION IN COMMUNIST

CHNA 109-10, 115-18 (1966); J.R. TowNsmD, PoLrrcAL PARTICIATION In CO muIST

CmNA 66-67 (1967).
67 See, e.g., MAD,o TSE-TUNG, On New Democracy, in 3 SELECTED WoRxs 339, 351-52

(Peking ed. 1965); MAo TSE-TUNG, On the People's Democratic Dictatorship, in 4 id. at
411; MAO TsE-TUNG, On the Correct Handling of Contradictions among the People, in
COIMNIsT CmIA 1955-1959, at 273 (Anonymous ed. 1962).

The Chinese Communists have basically regarded law as an instrument of coercion
and dictatorship to be used against the enemy, but Chinese Communist policies have had
many convolutions which cannot be traced here. Party spokesmen expressed genuine but
brief concern during several periods between 1954 and 1957 for expanding the reach and
increasing the objectivity and technical level of legal institutions, and limited progress was
made in adapting Soviet forms and procedures, especially in 1956. Policy changed abruptly
after the famous "Hundred Flowers" of May, 1957, and since then has consistently
emphasized that law is in the service of politics and the Party. However, in 1962, during
an interlude of brief political relaxation, some less dogmatic views of law were published.
A recent statement of policy is Chou Hsiu-min, Law is a Sharp Weapon of Class Struggle,
People's Daily, Oct. 28, 1964, English translation in SCMP No. 3339, at 1 (1964). Periodiza-
tions are suggested in Cohen, Criminal Process, supra note 2, at 477-88; Leng, Post-Constitu-
tional Development of 'People's Justice' in China, 6 J. INTL COMer'N JURISTS 103 (1965).

68 The literal translation of chia-t'ing ch'u-shen is "family background"; class, how-
ever, is the operative factor in the distinction.
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counterrevolutionaries, and "bad elements.1 69 These classifications en-
tered in every person's dossier are taken as basic indicia of his loyalty
and reliability and are the most important determinants of his career.

3. The "Mass Line," Cadres, and "Activists"

The technique embodying the Maoist approach to mobilization of the
people-and administration generally-is the celebrated "mass line,"" a
term denoting various techniques which the Party uses to measure and
shape popular support for Party policy and to enlist participation in
carrying it out. The Party maintains constant and close contact with the
general populace, engaging in propaganda, discussion, persuasion, and
exhortation to gauge mass reactions to policy and to lead mass action. 1

Mass discussion of policies imparts Communist ideology to the masses;
mass action assists the Party to carry out policies it could not implement
alone. The mass line thus expresses the Party's dependence on the
masses to accomplish desired objectives. Illustrating the use of the
mass line are the large meetings of peasants during the land reform
campaign to denounce and punish landlords and distribute their property
and organizations of urban inhabitants to carry out public welfare
schemes, sanitation work, and surveillance and control of counter-
revolutionaries and criminals. The mass line embodies the Chinese Com-
munist preference for leading the masses through nonbureaucratic, if
not antibureaucratic, measures of persuasion. In brief,

As conceived by the CCP, "going to the masses" does not mean
dictating policies with obedience ensured by force. It is a long, com-
plicated process that uses all available media to inform the masses,
raise their level of understanding and consciousness, and ultimately
translate Party policies into conscious popular action.72

The mass line has important consequences for Chinese administra-
tive style. It emphasizes mass participation in the execution, rather than
in the formulation, of policy. Furthermore, the mass line blurs and
sometimes obscures the distinction between governmental and nongovern-
mental organizations and activity. When the Party seeks direct contact

69 Persons classified as "bad elements" are subjected to considerable control and

restraint: reports on their activites must be submitted periodically to the police, permission
to travel is more difficult for them to obtain than for ordinary citizens, and they may be
discriminated against in other ways. On the sanctions of "supervised labor" or "control"
which are often imposed on "bad elements" by courts and police, see Cohen, Criminal
Process, supra note 2, at 491-92.

7 0 On the "mass line" see two excellent discussions, J.W. LEw-.s, L=EAsU=Sm 3N Com-

MUNST C=uA 70-100 (1964); and J.R. TowNsmD, supra note 66, at 72-74.
7lSee MAO TsE-TuNo, Some Questions Concerning Methods of Leadership, in 3

SELECTED WORKS 117 (Peking ed. 1965).
72J.R. TowNsmm, supra note 66, at 73-74.
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with the masses, it employs the state apparatus as only one of numerous
channels for contact-mass organizations and propaganda media are two
obvious alternatives. The quality of participation which the mass line
seeks to elicit is fervently emotional rather than reasoned and deliberate.
The Party employs persuasion and exhortation to promote voluntary
compliance with policy, maintaining a wide range of sanctions for pas-
sivity or opposition.78 Notably, the mass line politicizes much action in
order to reach the masses and intensify their participation in the revolu-
tion-that is, "By investing acts that are not in themselves political with
an aura of civic obligation, the CCP opens up a much broader sphere for
the display of political activism." 4

The leader in implementing policy is the cadre. Cadres are Party
members and other persons who hold paid administrative posts in the
government hierarchy and in the mass organizations such as the Young
Communist League, the All China Federation of Labor Unions, the
Women's Federation, and the Students' Federation.75 For example, police-
men, judges, factory managers, trade union chairmen, and Party secre-
taries are all cadres; most peasants and workers, unless they are Party
members, are not.78 Cadres, constituting the nucleus of political leader-
ship,77 are assisted by "activists," non-Party members strongly committed

73 See Vogel, Voluntarism and Social Control, in Sovz'T AND Cm xs Com uxrmsM 168
(D. Treadgold ed. 1967).

74 J.R. TowNsmEN, supra note 66, at 81. The mass line has heavily stamped Chinese
administrative practice in other ways. For instance, the tentativeness of much Chinese
administration is noteworthy. Administration in China is not a matter of inexorable fiat.
Rather, decisions formulated at higher levels are usually stated very generally and often
experimentally and made subject to qualification and modification according to local
circumstances. Furthermore, decisions are often not implemented everywhere simultaneously,
but first carried out in selected places often called "central" or "squatting" points. Only
after these initial trials are proven successful is the policy decision applied elsewhere. Born
of circumstances in which the Party experimented with untried policies whose acceptability
to the masses was unproven, the Party's technique of administration is summarized in a
favorite Party slogan "tien, sien, mien," which can be freely translated as "starting at a
single point, connecting points in a line, and finally extending the lines to cover the entire
surface."

75 An official definition quoted in F. SCHuRmANN, supra note 66, at 165, states that
a cadre is "a worker in a state institution. Persons who work in state institutions or a
department of production, capable of unifying and leading the masses to carry out Party
and government policies and directory, to implement duties and programs promptly
under the leadership of the Party and higher-level government institutions are cadres."
The different types of cadres are analyzed in AMl. BARNETT, supra note 65, at 39-47.

"Mass organizations" have been usefully defined as "those secondary associations that
recruit their members on the basis of common interests, characteristics, or occupation, and
have national as well as local organization." J.R. Towxs=nD, supra note 66, at 151.

76 On the concept and role of the cadre, see J.W. Law:s, supra note 70, at 185-95, and
F. ScamwnsN, supra note 66, at 162-72.

77"A cadre is a leader who is supposed to lead in a certain way. The ideal cadre is
supposed to act as combat leader, in intimate relationship with his followers, yet always
responsive to higher policy... ." F. ScnvaiANN, supra note 66, at 162.
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to Party policies and willing to act as the Party's unpaid propagandists
and general assistants.

4. "Thought" and the Theory of Contradictions

Beneath mobilizational and administrative strategies aimed at the
masses lies Maoism's fundamental concern with transforming the thought
of individual men.78 In the Maoist view, political action is incorrect unless
it proceeds from and applies correct "thought," (ssu-hsiang) .9 When the
individual combines correct thought and action he has arrived at a correct
"standpoint," the ability to see things from a proletarian point of view. If
thought is incorrect, then it must be "reformed;" reformed and correct
thought and standpoint are essential to proper participation in the revolu-
tion. Once acquired, however, correct thought and standpoint are not
static; like all things in the Maoist view, they contain internal contradic-
tions which must be incessantly resolved through continuous and intense
struggle in order to remain "correct." The thought and consciousness of
men and their social classes must be changed by "resolving their contra-
dictions" through the use of tools of struggle, especially "criticism and
self-criticism" and "thought reform.""

Thought reform is no abstract theory; the Maoist concern with chang-
ing individual thought is evident in the mass movements and in the gener-
ally exhortative style of policy declarations and directives. Nor is the
theory of contradictions an abstraction.81 Notably, in 1957 Mao linked
the dichotomy between the "people" and the "enemy" to the theory of

7 8 The basic philosophical ingredients of Maoism summarized here are perceptively

and systemically analyzed in J.W. LEwIs, supra note 70, at 35-69; F. ScHusuArx,
supra note 66, at 17-57. On Mao's insistence on transforming the thought of individuals,
see S. Scrams, THm PoLITicAL THoUGHT or VAo TSE-TUNo 52 (1963); Schwartz,
Modernisation, and the Maoist Vision-Some Reflections on Chinese Communist Goals,
CHINA Q., Jan.-Mar. 1965, at 3, 11-12.

70The standard translation of ssu-hsiang is "thought," but it is used in the Com-
munist's lexicon to mean ideological thought. F. ScHavuEMAR, supra note 66, at xvii.

80 Thought reform has been described as follows:
Essentially, the technique consists in the usually temporary alienation of a single
member from the group through the application of collective criticism. One member
is singled out for criticism, either because of faulty ideological understanding,
poor work performance, or some other deviance. He is not only subjected to a
barrage of criticism from the members, but also joins in and begins to criticize
himself. The avowed purpose of the procedure is to "correct" (kai-tsao) the indi-
vidual. Under normal circumstances, the individual is "reintegrated" into the group
after the "temporary" alienation.

Schurmann, Organization and Response in Communist China, 321 AwN~ALs 51, 57 (1959).
81 Illustratively, Chinese legal cadres have debated the subtleties of using Mao's theory

as their guide to disposition of criminal cases. See, e.g., Are All Criminal Cases to be
Treated as Contradictions Between the Enemy and Ourselves? Are All Criminals to be
Treated as Objects of Dictatorship? PoLrICAm-LEGAL REseRC No. 3, at 73 (1958),
English translation in SCMM No. 142, at 10 (1958); Hao Chin-ch'ing and Wu Chien-fan,
Defining the Two Types of Contradictions in Political-Legal Work and the Two Methods
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contradictions; conflicts between the "people" and the "enemy" are
"antagonistic" contradictions, resolvable only by exercising the dictator-
ship of the "people," while conflicts within the "people" are "nonantago-
nistic" and can be resolved through the use of democracy.8 2

B. The Development of Maoist Mediation

The Maoist strategy for mobilizing the Chinese people was developed
while the Communist Party was gaining control over great areas of rural
China in the late 1930's and the 1940's.83 The impact of Maoism on Com-
munist law and dispute resolution is clearly traceable from that early
period. A recent detailed survey of the characteristics of Chinese Com-
munist justice before 1949 states that "[P]robably the most prominent
feature of 'people's justice' developed during the Yenan period was the
policy of the mass line,' 84 exemplified, among other places, in mediation.
In several of the largest "newly liberated areas" from 1942 to 1944 legis-
lation was promulgated requiring mediation in civil and some criminal
cases,8 5 and the press hailed the development of a new type of mediation."

The decisive impact of politics on mediational dispute resolution is
clearly demonstrated by a report on judicial work in the T'ai-hsing district
of Shansi Province in Northeastern China issued in 1946.7 The T'ai-hsing
report hailed the improvement in judicial cadres who had been guilty of
"bureaucratism" and had been "divorced from the masses. ' 8 After a
major "rectification" campaign and intense self-criticism, many cadres had
reformed their "thought" and matured their "viewpoint," 89 and left their

of Handling Them, PoL rcA-LEGAL REsEARCir No. 2, at 25 (1963), English translation in
JPRS No. 22989, at 52 (1964). For an application of Mao's theory of contradictions to
family disputes, see Yang Ta-wen and Liu Su-ping, On the Function and Task of our
Nation's Marriage Laws, PoLIcAre-LEGAL REsARcH No. 2, at 38 (1963), English transla-
tion in JPRS No. 22989, at 87 (1964).

8 2 Mao, On the Correct Handling of Contradictions Among the People, in ComamumsT
CMsNrA 1955-1959 273 (Anonymous ed. 1962).

88 In 1949 it ruled 90 million Chinese. J.W. Lawis, supra note 70, at 6.
84 Leng, Pre-1949 Development of the Communist Chinese System of Justice, CanA Q.,

April-June 1967, at 93, 105.
8 5 See, e.g., Decision on Mediation of Cases by District Offices (Draft), June 1, 1944,

in 1 HsiE-HsmnG FA-LING HU-C= [CoLLEcrED CURRENT LAws AND DECREES] 323 (Chin-
ch'a-chi Border District Administrative Committee 1946); Instruction on Strengthening
Village Mediation Work and Establishing Work of Mediation and Handling [Cases] in
Districts, in id. at 326. Leng, supra note 84, at 106 n.65, cites legislation for the Shensi-
Kansu-Ninghsia and Shansi-Chahar-Hopei regions.

8sSee, e.g., Comrade Ma Hsi-wu's New Method of Judging, Yenan Liberation Daily,
Mar. 13, 1944; Use Mediation More and More Among the People, id., June 14, 1944. For a
summary of developments at this time, see Leng, supra note 84, at 106-07.

87The following discussion is based on the T'AM-sNG REPORT, supra note 5, at 2-13.
88 Id. at 2.
89 Id. at 3. The techniques of "thought reform" and "struggle" within the Party were
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offices to serve the masses and work among them. They had simplified
procedures, abolished litigation costs, conducted on-the-spot trials, ceased
to rely on documents and pleadings, and generally expanded the partici-
pation of the masses in "legal work." The report extolled development
of mediation as the primary method of resolving civil disputes. Judicial
proceedings were not conducive to mediation; it was better to go to
where the dispute arose, to investigate the facts thoroughly, and to hold
meetings on the spot to promote reconciliation.

The T'ai-hsing report stressed the ideological superiority of mediation,
which was regarded as an efficacious instrument for "protecting the demo-
cratic interests of the great masses of people." Mediation, the report
asserted, is a weapon of "struggle" against efforts to injure the masses; in
reconciliating people it promotes unity." To be correct, however, mediation
must not merely aim at compromise and at pasting the parties together; it
must be "principled," that is, grounded in policies and goals of the Party
such as "caring for poor peasants" and encouraging freedom of marriage."
Mediation must be particularly "principled" and unyielding in cases in-
volving class warfare. For example, no deviation should be permitted from
the policy of "educating" landlords to reduce rents and interests, nor
should peasants be encouraged to avoid contesting landlords' demands. 9

Strict attention had to be given to eradicating manipulation of mediation
groups by landlords. 3

The T'ai-hsing report also urged expanding participation of the masses
in mediation work. It stressed the necessity of developing and relying on
activists. The more activists and members of the masses who participated
in mediation, the more people would be educated about Party policies and
convinced that the Party was truly promoting the interests of the masses.94

given decisive form in the first great "Rectification" campaign conducted within the Party
in 1942-1944. See B. CozipToN, MAo's C=INA: PmtT RpzoRm DOCUMENTS 1942-1944
(1952).

9o T'Ai-Hsmio REPORT, supra note 5, at 5-6.
91 Occasionally these policies conflicted. In one case, the wife of a "poor peasant"

entered into a bigamous marriage. The cadres who mediated the dispute first tried to
convince her to return to her first husband, thereby manifesting their solicitousness for
poor peasants like the husband. The wife refused, and the mediators decided to apply the
principle of freedom of marriage, allowing her to remain with the spouse of her choice.
However, the validity and importance of the first principle was maintained by requiring
the second husband to compensate the first husband by giving him "some things." The
cadres also thus demonstrated that they were willing to aid poor peasants by deed as well
as by verbal expressions of concern. Id. at 7-8.

92 Id. at 8, 13.

93 Id. at 12.
9 4 Multiplying contacts between Party and peasant masses, plainly one of the aims of

mediation, clearly influenced decisions on the form of mediation. Experiments had been
conducted with two different forms of mediation organizations: groups with fixed numbers
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Moreover, through mediation work the masses could be drawn into assist-
ing cadres in other ways, such as by maintaining order and insuring that
disputants abided by the decisions reached in their disputes. 5

The report stressed that in mediating cases mediators had to "bring
people around to a correct attitude" (ta-t'ung ssu-hsiang) which meant
developing disputants' "positive factors." Thus, after a woman cadre who
had had adulterous relations sought a divorce, mediators of her dispute
with her husband stressed the "glory" of being a cadre. Because she feared
losing her cadre status, this "positive factor" in her "thought" was used to
educate her; her "problem" was "solved," and there was no divorce. 0

Mediation should not be limited to the issues raised by the disputants;
rather, the mediators should focus on "basic questions." So, when a wife
who had committed adultery asked for a divorce, it was necessary not only
to deny her request, but to convince her of the badness of adulterous
relations.97

The relationship of the policies expressed in the T'ai-hsing report to
the Maoist theory are self-evident. The report makes clear the Party's
intent to use dispute resolution as a political instrument to mobilize sup-
port for the Communist Party among the peasants. The politicization of
mediation is evident in the emphasis on class warfare, cadres serving the
masses, changing the "thought" of disputants by changing their "atti-
tude," cultivating "activists," and using "principled" dispute resolution to
disseminate Party policies and to demonstrate the Party's solicitousness
for poor peasants.

The Communists clearly regard the several decades of their rule before
they gained power over all China as the formative period of "people's
mediation work," during which techniques were developed for infusing
political themes and goals into dispute resolution. They hail the develop-
ment of mass mediation as a significant accomplishment of this early
period.93 The Maoist commitment to using struggle, conflict, and changing

of participants led by cadres and activists and groups which varied with the dispute and the

parties. Varying the mediators seemed preferable so that in a family dispute, friends and

relatives could act as mediators, while in disputes involving cultivation of the fields,

members of peasant associations could mediate. Varying the mediators, which also increased
mass participation in mediation, was favored. Id. at 11-12.

195For example, when a husband who wrongly suspected his wife of adultery threatened
her with violence, the problem could not be settled satisfactorily by a court. Extrajudicially,
the masses were able to convince the husband that his wife was innocent and that his
suspicions were unfounded; they were also able to "guarantee" to the wife that her husband
would not harm her. Id. at 11.

96 Id. at 8.
97 Id. at 9.
9s ma Hsi-wu, Peoples Judicial Work in the Shensi-Kansu-Ninghsia Border District

During the Stage of the New Democratic Revolution, PoLITIcAL-LEGAL REsmac No. 1,
at 7, 12-13 (1955).
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of "thought" to aid political development was expressed by innovations
that affected dispute resolution. These early innovations were not forgot-
ten after the party founded the People's Republic of China in October,
1949.

nI

MEDIATION IN CHINA TODAY

After their victory in 1949, the Chinese Communists consolidated
their control and mounted extensive programs of economic reconstruction
and far-reaching social change. They substantially reintegrated a society
that had been weakened and splintered for a century and then ravaged by
decades of war. To understand dispute resolution in modern China, it is
necessary to examine the Communist reorganization of Chinese society.

A. Mediation in Residential Areas

1. The Organizational Context

Hierarchies of power in China include the pyramidal apparatuses of
state and Party, "mass organizations" such as those for youth and women,
and networks of activists who serve as extensions of the formal organiza-
tions. These organizations can best be understood by assessing their
impact upon the lives of ordinary Chinese. To illustrate the organization
of Communist Chinese society and its effect upon dispute resolution, some
features of an urban resident's life will be described in order to identify
the persons with some quantum of coercive power in his neighborhood
whom he is likely to encounter.

The hypothetical urban resident, Mr. Lu, lives with his wife and two
children in a large room in a city of several million people. The city is
divided into districts (ch'il) of several hundred thousand persons; each
district has organizations such as People's court,99 a procuratorial
office,100 a public security' (police) subbureau, and offices for supervision

99 The Organizational Law of the People's Courts of the Chinese People's Republic,

Sept. 21, 1954, 1 CHUNG-BUA JEN-MmfI UNG-3O-KluO FA-RKBI HUT-P lN [Co03PnATION
OF LAWS AND REGULATION OF THE PEOPLE'S REPUBLIC or CHINA, hereinafter cited as FKHP]

123, established a four-tiered system of courts, with the Supreme People's Court in Peking
at the apex of a hierarchy that extended downward to "higher people's courts" at the
provincial level (and in large cities), "intermediate people's courts" in provincial areas (and
large cities), and "basic people's courts" in the hsien and municipal districts.

100 TheOrganizational Law of the People's Procuracy of the Chinese People's Republic,

Sept. 21, 1954, 1 FKHP 133, provided for establishment of procuratorial organs at county,
provincial, and municipal levels. Establishment of urban district procuracies was authorized
"as needed." Id. art. 1.

0l1 For convenience, the Chinese term "public security" (kung-an) is freely rendered

here as "police." The central police authority in a city is a "bureau;" there is one "sub-
bureau" in each district.

1309



CALIFORNIA LAW REVIEW

of economic and other routine urban activities. These district-led organi-
zations are responsible to municipal-level superiors, but the Lus normally
have little contact with district or municipal organizations. The Lus are
governed most directly by the lowest-level representatives of a large
apparatus of control and organization. The urban district is divided into
smaller areas with populations of several tens of thousands; each smaller
area has a police station and a "street business office. 10 2 It is these organi-
zations and their representatives that the Lus encounter in the course of
their ordinary existence.

The police station, headed by a station chief and a deputy chief, has a
complement of some thirty or forty men. Ten venture forth from the
station as needed to investigate reported disturbances, crimes, and sus-
picious behavior; another ten check on the "ideological level" and political
reliability of the other policemen and investigate suspected crimes with a
particularly political tinge, such as sabotage or passing anti-Communist
leaflets; and four or five men handle documents, such as the dossiers
which are maintained for most adults in China.10 3 The remaining ten men
are "household" or "census" patrolmen who patrol regular "beats" and
are charged with close knowledge of the residents of their areas, particu-
larly their comings and goings and their visitors.04

Corresponding to the police station in each area is the street business
office, which is manned by full-time cadres who divide responsibility for
such activities as distribution of food ration coupons, public health,
propaganda, culture and education, women's work, registration of mar-
riages, and mediation of disputes. This street business office is not, how-
ever, the lowest-level agency of municipal government. In each street is a

02 The legislation establishing the police stations is Organizational Regulations for

Public Security Stations, Dec. 31, 1954, 1 FK11P 243. The summary of police station
organization is a composite based on interviews with former policemen from Kwangtung,
Kwangsi, and Fukien provinces, supplemented by accounts of persons who visited or were
detained at police stations.

The legislation establishing the street business offices is Organizational Regulations for
Street Business Offices, Dec. 31, 1954, 1 FKBP 243.

103 Cf. Vogel, supra note 73, at 172: "All cadres, all intellectuals, all potential sub-
versives, all students who have attended middle school, and all other people of importance
have a permanent personal dossier which follows them everywhere they go. Not only does
it follow, but it sometimes determines where they go, and how high. When eligibility for
the Young Communist League or the Communist Party or liability to criticism in a rectifica-
tion campaign is at issue, the dossier often provides the answer. In the event of a
misdemeanor, a previous black mark may well determine the severity of a citizen's punish-
ment." The files of employed persons who do not live at their place of work are apparently
kept there, although the files on their dependents would be kept at the police station in
the area where they live.

10 4 See also F. Sc=RmrA, supra note 66, at 373: "He is generally not armed, is well
acquainted with the people of the neighborhood, and has some of the qualities of a
'local cop!"
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"residents committee" which is supervised by both the street business
office and the police station, but is manned by activists rather than cadres.
These activists also divide responsibility for public health, services such
as nurseries and kindergartens, propaganda, culture, women's work, and
minor welfare activities. 1"5 Some members of the residents committees are
probably also members of the street mediation committees described
below. Beneath the residents committee, all residents are organized into
residents "small groups" of fifteen to forty households06 which are led by
activist "small group" leaders. Every household must be represented in a
"small group" which meets regularly for political study and discussion
and "criticism and self-criticism."'10 7 The "small group leader" is supposed
to observe closely the political attitudes and personal problems of the
members of his group and maintain close cooperation -with the local police-
men and residents committee activists. 08

Corresponding to the residents committee is yet another supplemen-
tary activist network of "security defense committees."'1 9 These commit-
tees have members in each residents small group who must follow closely
the activities of their fellow members and report to policemen and
committee chairmen any suspicious doings, visits, comings, or goings.
Other activist networks are the Young Communist League and the
Women's Association, which are also organized in hierarchies that
extend down to the street level. They transmit Party policies to the groups
in Chinese society they claim to represent and organize support for the
Party within those groups. For instance, the Women's Association has
sought to indoctrinate women on their equality with men and to elicit their

105 The Residents' Committees are organized under Organizational Regulations for
Urban Residents' Committees, Dec. 31, 1954, 1 FKHP 173. Their history and activities
are described more fully in F. ScHuRmAN, supra note 66, at 374-80, and J.R. ToWNsEND,
supra note 66, at 158-65. In 1958-1961, when the Chinese experimented with urban com-
munes which were intended to merge political and economic organization and use the
labor power concentrated in the cities, the residents committees also supervised small
scale manufacturing and repair establishments organized in the streets. Since 1961 these
have been deemphasized and many disbanded, but the residents committees seem to retain
control over the relatively few economic activities that continue to operate, mainly sewing
and repair shops.

108 Organizational Regulations for Urban Residents' Committees, § 3(1), Dec. 31,
1954, 1 FKHP 173.

'0 7 On small groups generally, see J.W. LEwis, supra note 70, at 156-60; J.R. TowzN-
sEND, supra note 66, at 174-76; Schurmann, Organization and Response in Communist
China, 321 ANNALS 51 (1959).

1 0 8 0n small group leaders, see Schurmann, Organization and Response in Communist
China, 321 ANNArs 51, 54 (1959).

109 The "security defense committees" were organized under the Temporary Regula-
tions on the organization of Security Defense Committees, Aug. 11, 1952 FKHP 56.
The Chinese "chik-an pao-wei wei-yfian-hui" might be rendered more literally as "com-
mittees for the protection of public order."
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participation not only in explicitly political campaigns like those against
counterrevolutionaries, but also in campaigns to improve public health
conditions in the neighborhood and to promote economic activities like the
street industries organized during the urban commune movement of 1958-
1960.110

Communist Party organization'11 is embedded in each unit mentioned
above, and the Party directs their activities through a vast Party hier-
archy which is parallel to, but distinct from and superior to, formal govern-
ment hierarchy. Thus, in residential areas "small groups" of Party mem-
bers are organized in each street or group of streets; these "small groups"
are responsible to Party branches in the neighborhood; the branches are
subordinate to general branches which are led in turn by the district and
municipal Party committees. Each unit from branch upward is led by a
Party committee headed by a Party secretary. Party small groups meet
weekly for "criticism and self-criticism," and discussion about imple-
menting Party policies in their organizations. These Party groups are
intended to provide the leadership core for all activities. Thus, the chief
of a neighborhood police station and many of the policemen would
probably be Party or League members as would the head of the street
business office, some of the cadres who work for it, and some members of
the residents and mediation committees.

At their weekly small group meetings these Party members would dis-
cuss application of current Party policies to their work.112 For instance,
if a nationwide campaign were being launched to remind the people of the
need to engage in revolutionary struggle, Party members among the
residents committee members and small group leaders in the Lus' street
would discuss convening propaganda meetings of local residents. As a
result, during the next week the Lus might be "invited" to attend a meet-
ing at which "volunteer" story tellers would tell of past battles against the
forces of Chiang Kai-shek and American imperialism."18

The hypothetical Lu family will thus normally encounter in their
neighborhood many representatives of state and Party power-their small
group leader, security defense committee members, residents committee
members, mediation committee members, cadres from the street business

110 See generally J.R. TowNsEND, supra note 66, at 155-57; C.K. YAxo, T= Cmnmsr

FAM IY 3N THE CHnE REvOLuTION 117-36 (1999).
111 The literature on Party organization and leadership is voluminous. See generally

J.W. LEwIs, supra note 70, at 101-44, F. ScH-uRmANN, supra note 66, at 139-62.
112For a description of Party "organizational life" and "study," see AlD. BAMETT,

supra note 65, at 25-26, 30-32; Barnett & Vogel, A County, in id. at 161-65.
113See, e.g., Revolutionary Stories Popular in Chinese Cities, NEw CHINA Nws

AGENcY, July 30, 1965, in SCM? No. 3511, at 23 (1965). The New China News Agency is
Communist China's centralized news agency; its press releases are hereinafter cited as
NCNA.
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office, policemen, and Party members and secretaries.'14 The interrelation
of most of the important people in the Lus' city can be schematized as
follows:

Communist Police Judicial Procuracy Administration Yount Women's
Party Communist Association

League

Municipal Committee Bureau City Procuracy Municipal Committee Committee
Co urt Gavernment

District Committee Suh-Bureou District Procuracy Municipal Com Committee

Neigborhod j Court Government j
GNeighborhood eneral Police Street Branch Committee
Branch Station Business

Office1 I °i I I
Street* Branch Patrolman Mediation Residents Small Street

Committee Committee Group Association

Small Security Defense Residents Small
Group Committee Group Leader

Chairman

I I
Security Defene Residents

Small Group" Small Group

Iu Family

This apparently comprehensive system of urban control is what the
Chinese Communists call "basic-level" organization. A caveat is neces-
sary. The foregoing description is not an official model because it is based
more on emigr6 interviews than on documentary sources. Further, al-
though the control apparatus can work with an efficiency equal to any
totalitarian system ever known, it often works very imperfectly-for
example, there are many people in China's cities who are not properly
registered with local police stations and whose movements consequently
apparently go unobserved. However, the apparatus seems to have been
quite successful in establishing and consolidating Communist control
during the early years of the People's Republic and in maintaining that
control, until the Cultural Revolution began." 5

1 14 The Lus will also normally encounter other persons with authority. Mr. Lu will

come into contact with them at his place of employment as will his wife if she is employed.
Their children will also have significant contacts with such persons at their schools.

115 See Cohen, Criminal Process, supra note 2, at 490: "The patrolman assigned to
the area of the residents committee works closely with the chairman and other responsible
members of that committee, the security defense committee and the mediation committee,
the secretary of the Communist Party unit within the residents committee, and the
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2. The Mediators and the Process of Mediation

All societies have developed institutions-distinctive patterns of
behavior by identifiable persons with defined roles-for dealing with dis-
putes and the social conflict they represent. In China, the organizational
web described above institutionalizes dispute resolution as well as political
control. In crowded Chinese cities disputes of all kinds are common:
Children fight; neighbors argue about noise, communal sanitary facilities,
insults fancied or real, minor debts and sales, and alleged damage to
property; lodgers and landlords argue over unpaid rent or unexecuted
repairs; husbands and wives argue over money, the children, innumerable
domestic concerns, or divorce. If Mr. Lu or his family should become
involved in any such disputes, quite probably an attempt to resolve it
would be made by at least one, and probably several, of the persons
identified as important in the life of the Lus-small group leaders,
security defense committeemen, members of residents and mediation com-
mittees, members of women's associations, street business office cadres,
and policemen.

The following discussion demonstrates the role of "basic-level organi-
zation" in the settlement of disputes in residential areas. While it does not
ignore other mediators, it focuses on the mediation committees, whose
mediational style is very similar to that of other mediators in the residen-
tial control apparatus.
(a) Establishment and Purposes of Mediation Committees.-The new
government of the Chinese People's Republic did not rush, imme-
diately after victory in 1949, to establish a uniform system of mediation
committees throughout the country like those already existing in the "old
liberated areas." Some attempts were made to concentrate dispute settle-
ment in the formal governmental hierarchy, but the courts were by no
means the primary vehicles of mediation. In some cities "mediation
sections" of full-time cadres were included in the municipal government
in order to handle disputes which the urban population was bringing to
otherwise occupied cadres for settlement." 6 Mediation sections, which
consulted with the district courts,12 were established in 1950 as part of the

secretary of the Communist Youth League unit. Together with the patrolman this group
forms the local power elite and brings surveillance of the teeming urban masses down to
the level of the individual household, a task that the police alone could not perform."
I 116See, e.g., Laws and Decrees Combined with Facts to Carry out Persuasion and

Education: The Civil Affairs Bureau of the City of Wuhan in the Last Half-Year Mediated
246 Civil Disputes, Yangtze Daily (Hankow), Nov. 24, 1950.

117Secretariat of the People's Court of Peking, Jmq-IU SSU-FA XUNG-TSO cHiY-Yi

[EXAu.rLpS OF PEOPLE'S Jo nc AL WORK] 47-8 (1950), a report on the work of the
People's Court in Peking during the first year of Communist rule.
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district government in each of Peking's districts. In some cities groups of
citizen mediators were set up within the newly established residents
committees.1 18

Several years after 1949 the configuration of institutions began to take
on the appearance it has today; a conscious decision seems to have been
made to apply the mass line to mediation. In mid-1952 the Communist
Party launched a nationwide campaign to "reform law" (ssu-fa kai-ke).
Party spokesmen proclaimed that the courts lacked ideological and
political purity and a proper class point of view. The large numbers of
"retained judges"-those left over from the Nationalist regime-were
accused of favoring guilty criminals with Nationalist affiliations, per-
mitting counterrevolutionaries to go free, accepting bribes, rendering
judgements contrary to the interests of the state, using "legal procedures"
and technicalities to frustrate the will of the people, and behaving im-
properly to the masses. The new campaign sought ideological reform of
judges through "criticism and self-criticism" encouraged by the masses,
dismissal or transfer of "unreformed" judges, and punishment of the
counterrevolutionaries among them. Cadres and activists with the proper
political attitudes and class point of view were installed in the courts.
The extensive application of the mass line to legal work meant, as it
had in the Communist-controlled areas before 1949, that judges would
leave their offices and go to the people to mediate rather than adjudicate
disputes.

During the campaign, legal cadres throughout China organized and
led the masses in mediation.120 Judicial cadres were instructed to classify

118 See, e.g., Progressively Strengthen Mediation Work of a Mass Nature; Municipal

People's Court Starts to Improve Mediation Organs, Fukien Daily, Nov. 24, 1952; The
Mediation Small Group of Yang Hung Middle Section, Liberation Daily (Shanghai), Nov.
17, 1952.

219 See, e.g., Reform of Judicial Work Under Planning by All Judicial Organs, NCNA,

Aug. 17, 1952, in SCM:P No. 401, at 17 (1952); Judicial Work Must Be Thoroughly Re-
formed, People's Daily (Peking), English translation in SCM:P No. 401, at 19 (1952);
Shih Liang, Report on Reform and Reorganization of People's Courts, NCNA, Aug. 22,
1956, in SCMP No. 404, at 5 (1952) (Shih Liang was Minister of Justice); CCP [Chinese
Communist Party] Central-South Bureau Calls Conference to Discuss Judicial Reform;
Comrade Teng Tzu-hui Gives Important Instructions, Southern Daily (Canton), Sept. 5,
1952, English translation in SCMP No. 412, at 20 (1952); Judicial Reform in Central-
South Penetrates Deeply Step by Step, Yangtze Daily, Oct. 29, 1952, English translation in

SCMP No. 454, at 19 (1952). For discussions of a more theoretical nature, see, e.g., Li
Chien-fei, Criticism of the Supra-Class View of Law, Hsiit-s-si [STuDy, the theoretical
journal of the Chinese Communist Party, which changed its name to RED FLAG in 1958]
No. 7, at 13 (1952); Li Kuang-ts'an & Wang Shul, Criticisms of the Old Legal Viewpoint,
id. at 16.

120For accounts describing the activities discussed in this paragraph, see, The People's

Court of Peking's Third District Uses the Method of Collective Mediation to Clear Up
Accumulated Cases, People's Daffy, Aug. 18, 1952; Ho Ping-jan, People's Judicial Work
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cases according to subject matter and to select activist mediators from
among groups particularly suited to settle the cases. For example, rent
and housing disputes might be mediated by activist street residents, and
commercial disputes'21 by activist merchants. The cadres were then to
lecture to the chosen activists on the specific policies they were to apply,
such as those expressed in the marriage law. After this preparation, meet-
ings of disputants were convened at which cadres and activists discussed
the necessity of avoiding contentiousness and litigation. After these meet-
ings, "mediation small groups" charged with settling the disputes were
organized and led by the chosen activists. The groups were urged to
conduct their work in close connection with other organizations such as
women's associations, peasants associations, residents committees, and
labor unions. 22 Cases that could not be settled by "small groups" were
saved for large meetings at which the parties were criticized, often se-
verely, for not ending their disputes. Cases that remained unsettled went
again to the "small group," and finally, if still unsettled, to the judicial
cadres. Occasionally, the "small groups" persuaded disputants to sign
"patriotic pacts" in which they promised to avoid the conduct that had
begun the dispute. Sometimes cases that could not be settled through
mediation were settled quite drastically and used to set examples for
the masses. In Shanghai, two woman workers accused their husbands
of mistreatment; the men were brought before a "large meeting for the
pronouncement of judgment" (ksilan-p'an ta hui) at the women's factory.
The meeting was conducted by the chief judge of the local district court
and attended by fellow workers, the factory chief, and union officials;
divorces were announced, and the two men were given prison sentences
for mistreating their children.s

The new mediational institutions for dispute settlement received much
praise. 4 Mediators were extolled for going directly to the disputants

Must Rely on the Masses; Introducing the Work Method of Collective Mediation of a

Mass Nature of the Peking People's Courts, Kuang-ming Daily (Peking), Oct. 25, 1952.
121 China's economy was not yet nationalized in 1952.
122 See, e.g., San-te Li Mediation Small Group Carries out the Mass Line; Reconciles a

Worker Couple [in a] Divorce Case, News Daily (Shanghai), Jan. 23, 1953; Ch'en Kuan-

hua & Chiang Cheng-chieh, How Mediation Work Was Carried Out in Chi-shan Hsiang,
Kunming, New China Daily (Chungking), June 11, 1953; Ch'en Kuan-hua, Excellent People's
Mediation Committee Member Li Jui-neng, id., June 11, 1953.

123See, e.g., Firmly Put Into Effect the Spirit of the Masses Dealing with Cases:
Court Pairs with Mediation Small Groups in Nationally-Owned No. 5 Cotton Mill to
Handle More than Thirty Accumulated Cases, News Daily (Shanghai), Nov. 19, 1952. For

another case of the same type, see Organize the Masses to Handle Disputes within the
People; Municipal People's Court Does a Key Point Experiment in Sung-Shan District, id.,

Oct. 26, 1952.
124 See, e.g., The Mediation Middle Section of Yang-heng Chung-che, Liberation Daily

(Shanghai), Nov. 17, 1952; Closely Relying on the Masses, Do People's Judicial Work
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to investigate the causes and circumstances of disputes. The "political
consciousness" of masses and cadres alike was raised, and mediation work
developed new activists. Mediation avoided litigation, which was objec-
tionable because it caused bitterness and interrupted production. But
there were problems.125 Mediation was disorderly and carried on with
insufficient preparation, and the courts frequently neglected to assist the
mediators. Links between policy and mediation were too often left am-
biguous: Divorces sought by wives were erroneously denied despite the
policy of liberating "oppressed" wives; capitalists and others who injured
state property were leniently treated in a spirit of compromise; and cases
were often settled without attention to policy, solely for the sake of
reconciliation.' 6 At the other extreme, complaints were voiced against
cadres who forced disputants to settle. 27 Cadres were urged to attend
to these problems and to systematize their work.

After the mediation "small groups" and committees were extended
across China in conjunction with the "legal reform" movement, their
purpose, as articulated in Peking, began to change. New and different
links between mediation and policy were made explicit. After China's
first Five-Year Plan began in 1953, the Communist Party increasingly
emphasized the new tasks and obligations that lay on China's people.
A new stage in China's development was proclaimed. Now, instead of
merely repairing the damage wrought by generations of war, China was
embarking on a phase of economic construction hailed as having great
significance for all activities including legal work and mediation. In
early 1953, a conference on legal work was called. Unlike prior meet-
ings and announcements, the conference did not emphasize "legal
reform." Rather, it looked to the future, for Vice Premier Tung Pi-wu
Well; An-shen Ward Mediation Small Group Acquires Preliminary Successful Experience,
id., Oct. 29, 1952; Ho Ping-jan, People's Judicial Work Must Rely on the Masses; Introduc-
ing the Work Method of Collective Mediation of a Mass Nature of the Peking People's
Courts, Kuang-ming Daily (Peking), Oct. 25, 1952. Organize the Masses to Handle Disputes
Within the People; Municipal People's Court in Sung-shan District Does a Key Experiment,
Liberation Daily (Shanghai), Oct. 26, 1952; Strengthen Mediation Work, Implement Giving
a Mass Nature to Judicial Work, News Daily (Shanghai), Jan. 12, 1953.

12 5 For discussions, see, e.g., Strengthen Mediation Work, Implement Giving a Mass

Nature to Judicial Work, News Daily (Shanghai), Jan. 12, 1953.
120 On this last error, see Instructions of the People's Government of Sinkiang Province

on Establishing District and Hsiang Mediation Organizations and Developing Mediation
Work among the People, Sinkiang Daily, Apr. 15, 1953.

127 See, e.g., People's Judicial Work Must Rely on the Masses; Introducing the Work
Method of Collective Mediation of a Mass Nature of the Peking People's Courts, Kuang-
ming Daily (Peking), Oct. 25, 1952; Closely Relying on the Masses, Do People's Judicial
Work Well; An-shen Ward Mediation Small Group Acquires Preliminary Successful Experi-
ence, Liberation Daily (Shanghai), Oct. 29, 1952; Progressively Strengthen Mediation Work
of a Mass Nature; Municipal People's Court Starts to Improve Mediation Organs, Fukien
Daily, Nov. 24, 1952.
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said, "It behooves us to strengthen the work of legal construction on the
prevailing foundation of legal reform, in the effort to ensure the com-
pletion of national economic construction." 28 Methods had to be devised
to strengthen the support which legal work offered to economic construc-
tion; mediation was one such method, and draft regulations on the
organization of mediation committees were presented to the conference. 1

In March 1954, "provisional rules" were promulgated in Peking for
the nationwide organization of People's Mediation Committees.1 0 The
committees were elected to "make timely settlement of civil disputes,
strengthen education of the people on patriotism and observance of the
law, and create unity among the people in order to benefit the people's
efforts for production and national construction." 13 1 The committees
were to be subordinate both to the "basic-level" government and "basic-
level courts," as predecessor committees had been for several years. The
committees were to settle "civil disputes and minor criminal cases," and
"carry out propaganda and education on national policies and laws."'1 2

Mediation committees with three to eleven members were to be estab-
lished in each area or street in the city and each lksiang in the country-
side.'33 Committee members were to be elected by "representatives of
residents," and had to be "politically upright" persons with "close links
with the masses" and "enthusiastic" about mediation work.8 4 They
were enjoined to carry out mediation "according to policy and law," and
to mediate cases only when the parties voluntarily agreed to mediation. 1 5

They were ordered not to prevent parties from going to the courts if
they wished, 136 and were prohibited from accepting bribes or showing
favoritism, punishing or detaining parties, and "oppressing or retaliating
against parties."' 37 They were further obliged to "utilize leisure hours
of production, listen to the views of the parties concerned, conduct
penetrating investigation and study, fully acquaint themselves with cir-
cumstances of the case and adopt a polite and patient attitude and method

128 2nd All-China Judiciary Conference Convened in Peking, NCNA Peking, May 12,
1953, English translation in SCMIP No. 573, at 15 (1953).

129 Id.
13 0 Provisional Rules Governing Organization of People's Mediation Committees, Feb.

25, 1954, CHUNG-YANG JEN-1UN CHENG-FU PA-TIG H r-PIE [CoIMvM a ' oF TrE LAWS
Am REGULATioNs OF THE C- NpTax PEoPLE'S GOVEIUNT hereinafter cited as FLHP] 47,
English translation in SCMP No. 784, at 11 (1954).

131 Id., art. 1.
132 Id., art. 3.
133 Id., art 4. The hsiang, "adminitrative village," is a rural administrative unit com-

posed of several natural villages.
134 Id., art. S.
135 Id., art. 6.
136 Id.
137 Id., art. 7.
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of persuasion."' 8 Cases were to be registered, and documents em-
bodying the parties' agreement were to be issued to the parties "when
necessary."'13 9

The official Peking People's Daily hailed the new legislation and the
role of the mediation committees in aiding socialist construction. "Unity
is strength," its editorial began, "unity is the strength to impel forward
the masses of the people in production and construction." 140 The editorial
stated that litigation had increased in China; because of the need to
handle the increased volume of disputes without interfering with produc-
tion, an organizational means had to be fashioned to deal efficaciously
with disputes and to free basic-level cadres and the courts for more
important tasks such as deciding cases of alleged interference with
economic construction. The editorial echoed the regulations by con-
demning corrupt and coercive practices and ended by reiterating the
call for unity for the sake of production.' 41

Mediation committees have continued their work in residential areas
since their establishment in 1954, occasionally undergoing apparently
temporary changes. In some places they were merged for a time with
the security defense committees. Also, during the first years of the rural
communes, 1958-1960, mediation committees in some areas were trans-
formed into "adjustment [t'iao-ch'u] committees" with an even more
explicit mobilizational role than their predecessors. The "adjustment
committees" not only mediated disputes, but organized meetings for
adopting "patriotic pacts" (ai-kuo kung-yiek) in which all present
vowed to obey Chairman Mao, the Communist Party, labor discipline,
policies, law, and Communist morality; to protect public property and
public order; to maintain good relations with family and friends; and to
watch for "bad men" and maintain public health. 4 However, "adjust-
ment committees" do not seem to have replaced mediation committees;

1881d., art. 8.

239 Id.
140 Do Well Peop&es Mediation Work, Strengthen the Unity of the People and

Facilitate Production and Construction, People's Daily, Mar. 23, 1954, English translation
in SCMP No. 784, at 12 (1954).

141 On the same day, an editorial in the Peking Kuang-ming Daily also harked back to
the experience with mediation committees in the Communist-controlled areas before libera-
tion; Correctly Develop People's Mediation Work, Short Comment, Kuang-ming Daily (Pe-
king), Mar. 23, 1954. Both editorials stated that nation-wide efforts to form mediation com-
mittees were needed because in some places the "mediation small groups" had been disbanded.

142 See Teng Chih-hsiu, People's Adjustment Work in Anhui During the Leap For-
ward, PoLrr CA-LEoAL REsEAmcH No. 2, at 33 (1960); Chiang Shih-min, Su Mei-feng, Li
Wen-ch'eng, Le Ching-t'ang, Correctly Handle Disputes within the People, PorzncA-LEGA,
R1snancH, No. 4, at 28, 29-30 (1959), describing an assortment of devices that can be used
to "educate" persons, including "large wall posters," "large discussions," "democratic de-
bates," "family meetings," "persuasion" by friends and families, negotiations, and mediation.
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they have been little mentioned for the last five or six years, while media-
tion committees continue to receive praise for their dispute settlement
activities143 and for the valuable support they give to production.1"

(b) Mediational style.-Mediation committees were developed as
mobilizational instruments to link dispute settlement with Communist
attempts at reordering society and to conform dispute settlement policies
to the needs of socialist construction. The intended role of mediation
committees is made more explicit by published reports about work of
model mediators held up to readers as worthy of emulation. These stories
suggest the qualities which mediators are supposed to possess and the
values they are supposed to foster and reinforce. However, to determine
how mediators actually conduct their activities, the author found it
necessary to synthesize with these reports information obtained from
interviews with Chinese emigres.

Mediator Aunty Wu, described briefly at the beginning of this Ar-
ticle,45 illustrates some of the ideal mediator's most desirable attributes.
She was praised for hurrying to investigate a disturbance she heard
while walking along a street. Her "links with the masses" were com-

143 However, doubts were entertained briefly about their value. In 1956, a debate was

conducted on whether the committees should be retained or disbanded. The committees had
actually been abolished in some places, and opposition to their continuation elsewhere was
strongly voiced. Those in favor of doing away with the committees argued that many
disputes were not settled by mediation committees at all, but by cadres or residents com-
mittees, partly because "dual leadership" of local administrative units and courts had
caused diffusion of responsibility and neglect of dispute settlement. Also, it was argued
that with increased rural collectivization, some disputes that had been regarded as involving
different groups of peasants had now become disputes within single entities-the new
cooperatives--and therefore amenable to settlement entirely within the cooperative. More-
over, it was argued that disputants often preferred to ask a cadre or some other person
known to them to settle a dispute rather than the mediation committee. No one argued
for increasing judicial responsibility for dispute settlement, although several judges argued
that mediation was specialized work that should be guided by the courts.

In opposition, some cadres argued that so many disputes were unrelated to production
that settlement of such disputes would interfere with cadres' duties to supervise production.
They also argued generally that responsibilities for supervising settlement of disputes would
take up too much of their time. Their views prevailed, and the mediation committees have
continued to exist. Should Mediation Committees in the Cities and Countryside Continue to
Exist? Kuang-ming Daily (Peking), July 16, 1956; Is It Necessary for Us to Retain People's
Mediation Committees? Id., Sept. 2, 1956, English translation in SCIP No. 1391, at 7 (1956).

144 In late 1964 an article in the principal Chinese legal periodical, Yeb Ku-lin, Fully
Develop the Role of People's Mediation Work in Serving the Construction of Socialism,
Por=mcAzGLz RErSEcnr No. 4, at 12 (1964), English translation in SCMM No. 461, at
1 (1965), discussed the purposes of mediation and the expectations held for it by the
Party. The article, besides extolling mediation's promptness and its beneficial effects on
the people's unity and political consciousness, characterized it as "the first line of defense in
legal work." The article emphasized the political goals of mediation, its usefulness as an
auxiliary to other political measures, and its role in managing rural communes.

145 See text accompanying note 1 supra.
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mendable, because before investigating directly, she talked to neighbors
and later involved them in resolving the case of the unrepentant child-
beater. Her persistence was also praiseworthy, as were her close ties
with cadres.146 Whenever she encountered a case that was difficult to
settle, she would consult the head of the local street business office and
the local people's court; after a difficult case was settled she would
report again, asking for cadres' opinions. By maintaining these close
relations with cadres, she was able not only to settle disputes but to
"raise her own political consciousness."

Aunty Wu is not an isolated example. Other mediators have been
praised for rushing to the spot where a dispute arose,147 for cooperating
with cadres and other activists,148 for maintaining close relations with
the masses, and for persisting in their efforts to resolve disputes.149 An-
other exemplar of these traits is one Li Erh-ma, a lady mediator like
Aunty Wu.150

One day, Li Erh-ma, chairman of a mediation committee in Nan-
king was at home, when another mediation committee member came
running to tell her that three fights had occurred within the last two
days in the home of Wang Ying and that she did not understand the
cause of the trouble. The next day, after breakfast, Mrs. Li went to
the Wang family's neighbors. She learned from them that Wang and his
wife were living with Wang's mother and younger sister, that Wang's

146 Model Mediator Aunty Wu, Kuang-ming Daily (Peking), Oct. 14, 1955.
147 See, e.g., Mediation Committee Member Li Jui-neng of Yu-hsiu, New China Daily

(Chungking), June 11, 1953: "He is concerned about the masses' suffering, and as soon as
he hears that the masses have disputes or that disputes are starting up, he immediately
rushes (chu-tung kan-ch'ii) to settle them." See also, How I carried Out Mediation Work,
Shensi Daily, Mar. 25, 1957, in which the author-mediator tells of a dispute between
spouses over whether to join an agricultural cooperative. "After [he] heard about this,"
wrote the author, he rushed to the spot to convince a conservative mother-in-law that it
was an ideological error to try to restrain her daughter from joining a rural cooperative
with her husband.

148 Of one model committee, it was reported: "Primary in the work of [the committee]

was to be able to have closer relations with the basic-level street organizations. . . ." So
close were its relations with other organizations that in a divorce case, the committee
consulted with the local Women's Association, How the Mediation Committee of Ho-pei yoi
in Hsi-fang District Carried out Its Work, Tsingtao Daily, Apr. 8, 1955. For another
typical description, see A Ball of Thread with One Thousand Knots, Mediation Committee
Unties Them; City Mediation Committee Performs an Important Function in Handling
Cases, Canton Daily, July 18, 1957, reporting that "after the mediation committee of
P'eng-lai Street learned [of a dispute between neighbors over a minor debt] it forthwith
met with the Women's Association to carry out criticism and education of the two parties."

149One mediation committee was so zealous that when it heard of a domestic

quarrel it immediately rushed out to mediate the dispute-at midnight. Ch'en Kuan-hua &
Chiang Cheng-chieh, How Mediation Work Was Carried Out in Chi-shan Hsiang of
Kunming, New China Daily (Chungking), June 11, 1953.

16OMediation Chairman, NCNA news release (in Chinese), Nov. 24, 1961. The author

has directly translated only the quoted material and has summarized the rest.
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wife wanted her sister-in-law to do more around the house, and that
Wang's mother and sister resented the wife's demands. Mrs. Li then
went next door to the Wang house, where she found only Wang's
mother, who was taking care of Wang's little children. Wang's mother
admitted that she did not get along with her daughter-in-law. Mrs.
Li said: "You and I are alike. I've been a mother-in-law and in the
past I, too, had a little of the old ideology, and always felt differently
about my daughter and daughter-in-law. Now society is different, our
ideology has changed a little, and we must treat daughter and daughter-
in-law alike." Just then the daughter-in-law came home, and while
Mrs. Li helped her prepare vegetables, she congratulated her on hav-
ing a mother-in-law who helped, too. "They only come to eat and
scold all day, and don't do anything," replied the wife. Mrs. Li ex-
plained that children were parent's responsibilities, and that younger
and older generations owed each other respect. Later, Mr. Wang came
home, and Mrs. Li helped the family hold a "family unity and recon-
ciliation meeting" in which each member of the family discussed his
or her errors.

Days later, Mrs. Li was still concerned about the Wang family,
and she became even more concerned when she met Mr. Wang on the
street, asked him how all the Wangs were getting along, and received
only a very hesitant reply that things were all right. She returned to
the Wang house, and helped the Wangs have another meeting to talk
until there were no more differing opinions. Ten days later, she returned
again, and the Wangs said: "Li Erh-ma is so concerned about unity
and reconciliation in our house! This is really extraordinary devotion.
From now on, we won't fight."

As one would expect, mediators are particularly commended when they
combine dispute settlement with propaganda activities. It was said of
one model mediator that she "was not only an activist mediator, but a
very good propagandist. Through mediating disputes, or using large or
small meetings, she correctly propagandizes national policies and laws
to the masses ... ."1

Model mediators cannot be dismissed as stage people, however arti-
ficial their reported words and deeds may seem to foreign readers skeptical
of propaganda. Although they represent ideals, they also represent ex-
pectations and desires that have often been substantially realized by a
leadership that, at least in the past, has known well the people it leads.
Emigr6 interviews clearly confirm that mediation committees' styles
and roles are highly politicized.

There is considerable evidence that many mediators are activists.
Often they are participants in Party-sponsored work with youth or
women; indeed, their enthusiasm and commitment in other work may
have led to their selection as mediators. A high proportion of urban

151Mediation Committee Member Chu Hsi-chen, Tsingtao Daily, May 20, 1956.
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mediation committee members are also small group leaders or members
of residents committees. Mediators in cities are frequently unemployed
housewives active in women's work with much time on their hands to
stay at home-or pry into their neighbors' affairs.

One should not conclude that because many mediators are activists,
the political quality of mediation is pervasive. "Activism" is highly rela-
tive to near or total passivity, if not discontent with and even opposition
to the Communist Party. It is obvious that the Party encounters difficul-
ties in recruiting activists and in maintaining a high level of commit-
ment. It is certainly sometimes true that "given the relatively low level
of political consciousness among urban housewives, willingness to serve
is in itself sufficient 'activism' to receive Party acceptance."1 2

Thus, it is not necessarily true that because a mediator is an activist,
he will exhort disputants to carry out Party policies. Published sources
and emigr6 accounts agree that many urban mediators are poorly edu-
cated and often barely literate. While the published sources stress that
poorly educated mediators suffer from no real handicap as long as they
are politically motivated, emigres indicate that such mediators are in-
effective propagandists who, moreover, lack authority and respect in
their neighborhoods, particularly among younger and better educated
neighbors.

Although a meagre commitment may suffice, Jaute de mieux, as ac-
tivism, and although many mediators may be inarticulate and unheeded,
many talkative, earnest, and dismayingly patient mediators like Aunty
Wu engage in verbose mediational activities throughout China. More-
over, mediators are ubiquitous. Not only does the Party expect media-
tors to know well the people among whom they dwell, but sometimes it
is impossible for mediators not to be exceptionally well-informed about
their neighbors. Several former residents of Canton, when asked in Hong
Kong interviews how outside mediators could learn about disputes, re-
plied that it was almost inevitable under crowded conditions for small
group leaders or other activists to hear of a dispute; very often, indeed,
activists actually hear the dispute when it erupts and try to settle it
immediately. One person interviewed recalled an incident in which one
of his neighbors accused another of stealing a chicken. The accused thief
indignantly denied the charge, but his guilt was exposed when their com-
mon small group leader recalled seeing the suspect eating chicken the
day after the theft.

152 J.R. TowrsNm, supra note 66, at 164. Further illustrating that activism may be

very weak indeed are the frequent emigris who have told researchers that they greatly
improved their chances of obtaining approval of their applications to leave China for Hong
Kong by feigning activism for an extended period of time before applying for permission
to leave.
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It is also clear from emigr6 recollections that mediators are closely
linked with cadres. The policeman, charged with knowing well persons
and events on his "beat," circulates on the streets of that area and fre-
quently stops for a word with street activists. But the policeman is not
the only cadre who is readily accessible. When an activist such as a
small group leader, security defense committee member, or mediation
committee member attempts unsuccessfully to settle a dispute, he may
report it to the police, to the residents committee, or to the street busi-
ness office and ask them to send someone to mediate the dispute. Even
if only one organization is notified, representatives of several may come.
So, if a small group leader asks a mediation committee member to come
to a neighborhood, the mediator who comes may be accompanied by a
policeman, a cadre, an activist member of a residents committee, or
several of these people. An illustrative dispute is the following:

In a large Southern city, a woman lived with her grown son in
several rooms, renting one to a lodger. The family had relatives in
Hong Kong who occasionally sent food packages which included cook-
ig oil. The son discovered that some oil they received was missing,
and accused the lodger of taking it. The two men began to argue
violently after the son called the lodger a thief, and the lodger replied
by calling his accuser a "bourgeois." In a rage, the two men set about
destroying each other's possessions.

Their small group leader heard the commotion caused by the dis-
pute, and came running to see what was the matter. She tried to calm
the two, and succeeded in persuading them not to fight any more.
She did not, however, solve the issue of the alleged theft, and the
same evening the argument broke out again.

This time, the small group leader went directly to the street busi-
ness office, and returned with a policeman and the chairman of the
street mediation committee, who "invited" them to come to the street
business office. There, the activists and the policeman heard the two
parties, who repeated what they had already told the small group
leader. When the lodger again called the other a "bourgeois," the
policeman somewhat sternly replied that he knew the family was
receiving packages from Hong Kong, but that no violation of law
nor policy was involved, and besides, it was wrong to go around calling
people "bourgeois." He further lectured to the lodger on the impropriety
of taking other peoples' belongings, and of scolding and quarreling
with people. The mediation committee member lectured to both dis-
putants on the unseemliness of their conduct; both men were comrades,
he told them, and must also obey the law and not fight. The session
at the street business office lasted for about a half-hour, after which
the two men returned home together.

This and other similar emigr6 accounts indicate that in crowded Chinese
cities, the net of "basic-level" organization is tightly meshed and that
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disturbances and disputes are given close attention by the activists, in-
cluding the mediators, and the cadres with whom they maintain close
contact. Although mediation is formally differentiated from other activist
responsibilities, activists other than mediation committee members and
policemen frequently become involved in settling disputes. In fact,
emigr6s frequently do not distinguish between mediators and other
persons likely to handle disputes; their accounts suggest that a small
group leader, a security defense committee member, a residents com-
mittee member, or a policeman is as likely to handle a dispute as a
mediator. 1'

Since mediators are activists, mediation is ideally conducted in the
activist style-persistent and mobilizational. The standards used by
urban residential mediators in resolving disputes reflect the activism of
at least some mediators, and the involvement of cadres, especially police-
men, in efforts to settle disputes. These standards, however, are most
meaningfully understood in conjunction with mediation in other contexts.
As already indicated, mediation of disputes is the universally favored
mode of dispute resolution, whether the forum is street, courtroom, or
factory. Mediation in courtrooms and factories, however, differs some-
what from residential mediation. Analysis of the mediators' standards
is postponed, therefore, until after an examination of these other types
of mediation.

B. Judicial Mediation

In judicial as well as extrajudicial dispute resolution, a standard
Communist slogan stresses that "mediation is primary, and adjudication
is secondary." If mediation by neighborhood mediators or cadres is un-
satisfactory, one or both parties may request the local people's court to
settle the matter. Extrajudicial mediation is not a formal precondition
to submitting a dispute to the courts; indeed, attempts by cadres and
"activists" to coerce settlement or otherwise deny parties recourse to
courts have been repeatedly criticized.154 But once the issue is brought
to the courts, mediation and not adjudication will most likely follow.

1. The Politicization of Judicial Mediation

The emphasis on mediation in the courtroom was clearly increased in
the "legal reform" movement of 1952-1953. Judges not only practiced
mediation in their courts but encouraged and supervised mediation out-
side the courtroom. A graduate of one of China's major law schools re-

1 53 The unpublished interviews of Professor Victor Li make this dear. See note 2,
supra.

154 See, e.g., Yeh Ku-in, supra note 144, at 16, SC M No. 461, at 8.
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called participating in such judicially-directed mediation during his
last year of law school in 1952:

The local district court would from time to time send the files
in a batch of civil and minor criminal cases and a team of judges
to the law school, where under supervision the students acted as judges
and dealt with the cases or "practical exercises." Before each such
occasion, a cadre from the court would come to the school and lecture
the students on the type of cases which would be brought to the school
next, and on the laws and policies applicable to them. For example,
he would announce that divorce disputes would comprise the next group
of cases, and he would lecture on the new Marriage Law. Thereafter,
an announcement would be posted outside the law school, stating
the date on which particular classes of cases, such as those involving
the Marriage Law, would be decided.

On the scheduled day, a cadre would again come from the court,
and lecture on the applicable laws and policy. In marital disputes, for
instance, he urged the students to be attentive to the bad influences
of the old society, the oppression of women before the Revolution, the
changes wrought by the Revolution, the equality of women and men,
and the necessity to protect women. After the lecture, the students
were divided into pairs and went to a large room where cases were to
be heard; each pair was seated behind desks arranged in a rectangle
parallel to the sides of the room. The litigants, some witnesses, specta-
tors, and other law students crowded around the walls of the room.

The students in each pair alternated as judge and recording sec-
retary. The "judge" would read the file in a case, call the parties, and
they would step forward from the side of the room and stand before
the desk, "like going to see a doctor," as this participant recalls. The
judge would question the parties in turn, while other litigants, stu-
dents and spectators stood and listened. The students had been told
to mediate disputes whenever possible, consistent with the policy of
"mediation as primary, adjudication as secondary," and, if the parties
did not consent to a proposed solution, to send them away rather than
adjudicate the dispute. The students questioned the witnesses who
had been brought along, if any. After the issues were clear, the students
would try to mediate the dispute in an effort to "educate the parties
and the spectators."

One newly married couple requested a divorce. The husband worked
in a factory by day, while the wife was employed at night. The husband
wanted to have sexual relations with his wife in the evenings. She
frequently refused, because she had to go to work and the husband,
enraged, often beat her. The student to whom this dispute was sub-
mitted talked to the couple about women's rights, the valuable service
the wife was performing to aid "national construction," and the couple's
need for the wife's income. The husband protested that none of these
considerations were relevant to his problem. The student told him that
he would not grant a divorce, and that the couple themselves must
think of a way (hsiang pan-fa) to settle it themselves. The parties
went away.
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The foregoing account, like published reports of judicial mediation
at this time, strikingly emphasizes resolving disputes in terms of highly
generalized policies and educating parties and spectators, an approach
corresponding with that followed in extrajudicial mediation. The student
judge's apparently inconclusive handling of the marital dispute described
above undoubtedly resulted from the highly politicized quality of media-
tion. The policies the law students were expected to apply in handling
disputes had been summarized in abstract and generalized terms, which
were in turn repeated to the parties. The parties were not formally
coerced into accepting a decision that imposed on them an unacceptable
situation, but the judge's words and behavior made clear to them that
the people's government, speaking through its court, would not permit
disruption of production.

Additional evidence of the courts' stress on political policy in media-
tion is provided not only by published discussion, but by recollections of
emigr6s who were parties to disputes handled by the courts.

So, for instance, in a large Chinese city, a house owner of "bour-
geois" class origin rented several rooms to a high-ranking cadre who
thereafter failed to pay his rent for a long period of time. In 1956,
the landlord overcame his reluctance, as a person of "bad" class
origin, to become involved in a dispute with a cadre, and went to the
street business office, where the dispute was mediated. Landlord and
tenant agreed that the rent was owed and unpaid, but the tenant stated
that he had a large family to support, and very little money. He agreed,"
however, to pay a fraction of the rent monthly thereafter, and to
think of a way (hsiang pan-fa) to pay the balance. Three months
elapsed without any payment by the tenant; the landlord returned to
the street business office, but the mediator could not resolve the dispute.

The landlord then went to the local people's court and asked to
see a judge, whom he hold of the dispute. Thereafter, landlord and
tenant were summoned to appear together. After each stated his posi-
tion, the judge noted the landlord's "bourgeois" origin and the tenant's
"worker" origin and cadre status. He stated that it was the of duty
of "bourgeois" to help "worker," and that therefore it would be in-
correct for the landlord to take money from his tenant. He added that
if the tenant could pay at a later date, he would be ordered to do so,
but since he could not pay at that time, he could not be ordered to
pay anything at all.

The mediational style of the courts is further illustrated by divorce
disputes, which comprise the bulk of civil cases handled by the courts. 5

Under the Marriage Law, mediation of divorce disputes is mandatory
when one spouse insists on, but the other opposes, divorce.", Extrajudi-

55 See, e.g., Work Report of Higher Peoples Court of Kirin, Kirin Daily, July 22,
1956, English translation in SCMP No. 1874, at 18 (1958).

156 The Marriage Law of the People's Republic of China, art. 17, 1949-1950 FLIP 329
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cial mediation, often highly intense, precedes judicial disposition of
divorce cases, but the courts may also engage in intensive efforts to
mediate.157 Visitors who have observed divorce cases have commented on
courts' efforts to protect the position and rights of women who were, in
the cases observed, often of lower class origin than their husbands, not
as well educated, and sometimes victims of mistreatment by husbands
or husbands' families with "feudal" or "reactionary" ideas.

So, in one divorce case in which the wife complained of frequent
beatings by her husband and his family, the judge attempted to reconcile
the couple and blamed much of their trouble on the father-in-law's "old-
fashioned mentality." Even when the wife refused to be reconciled, the
judge refused to grant a divorce unless the couple first attempted to live
apart from the husband's family.'58 In another case, a "bourgeois," well-
educated husband and the wife he had mistreated were reconciled after
the husband was brought to admit his "bourgeois attitude" and promise
to correct his "erroneous attitudes."' 59

2. The Differences between Judicial and Extrajudicial Mediation

Accounts of divorce disputes suggest that while courts appear to
settle disputes in the same manner as mediation committees, their style
of mediation may be more concentrated and perhaps more intimidating
to the parties. While the courts may prefer mediation to adjudication,
parties cannot help being aware that courts wield more power than the
neighborhood mediators. Moreover, it can be conjectured that the judges,
English translation in A. BAusTm, FUNDAXWTAL LEGAL DoctrTrs oF COmMUNST
CHA 266 (1962).

157A graduate of the Peking Political-Legal School interviewed in Hong Kong, after
volunteering the idea that courts were not extensively used in China to settle disputes, was
asked what means were employed.

He described a typical divorce case: A spouse who wanted a divorce would not go to a
court, but to the mediation committee or residents' committee in the couple's neighbor-
hood. The mediator would call on the couple's family, neighbors and fellow workers to
assist in resolving the dispute. If, after several unsuccessful attempts to end the matter and
effect a reconciliation, the complaining spouse still insisted on a divorce, he or she could
go to the court, but a judge, before deciding the case, would speak first with the parties,
their families, friends, neighbors and fellow workers. Frequently, too, after the complaining
spouse's place of work was notified, a meeting would be called there to persuade complainant
to desist. Only after all of these devices were exhausted would the court decide the case.

In cases in which divorce was sought by a spouse of "bad" class origin with an
education better than the other spouse of "better" (i.e. lower) class origin, the complaining
spouse might very well be criticized for looking down on his less educated partner and
exhibiting "bourgeois ideology."

158 Chome, Two Trials in the People's Republic of China, L. IN THE SERVcE OF PEcA:
R. oF CONTE2v. L., June 1956, at 163.

159 F. GR8F-NE, AWAENxED CHINA 199-209 (1961). See also Woodsworth, Family Law

and Resolution of Domestic Disputes in the People's Republic of China, 13 McGIMx L.J.
169 (1967).

1328 [Vol. 55:1284



1967J DISPUTE RESOLUTION IN COMMUNIST CHINA

full-time cadres whose job is dispute settlement, may be better and more
systematically instructed in policies than the street activists. The apparent
difference between judicial and extrajudicial mediation in urban neighbor-
hoods suggests that, although mediation is discussed in Communist Chinese
sources as if it were a single, well-defined method of resolving disputes,
it may vary significantly with the type of mediator. Even stronger evi-
dence of such variation may be obtained from a study of mediation in
yet a third type of forum, the factory or other place of work.

C. Mediation within Organizations and Rural Communes

"Rely on the organization, believe in the organization." 160 One of the
most important questions that can be asked about a person in China is,
"To what organization does he belong?" A person's "organization" is

his place of employment, or, if he is a student, his school. An organi-
zation may be a government ministry or bureau, a factory, railroad,
department store or other economic enterprise, a university, or a school.
Most Communist Party members who are not full-time employees of the
Party also belong to organizations in their capacities as cadres or work-
ers, although they owe their primary commitment and allegiance to the
Party 61

For all Chinese who belong to one, an organization is much more
than a place of work or study. For many, who live in quarters operated
and managed by their place of employment, it is a home 62 Moreover,
organizations have mobilizational purposes. They are arenas for dis-
seminating values consistent with national goals, 163 and are supposed
to provide meaningful experience in collective activities and in the work
of constructing a strong, socialist China. The political and social roles

160 Chinese Communist slogan.
1OlFor Party members who are also full time employees of the Party at Party

Committee offices, Party and organization are, of course, synonymous.
162 For example, numerous cadres in government bureaus, policemen, workers, teachers,

and students live at the location and under the jurisdiction of, their organizations.
163 See, e.g., Tientsin No. 4 State Cotton Mill Guides Spare-Time Activities of Workers

in an Earnest Manner and Enables Them to Lead a Rich and Colorful "After-Work" Life,
People's Daily (Peking), Jan. 19, 1961, English translation in SCMP No. 2426, at 13 (1961);
Make the Collective Dormitory Work a Success, Peking Daily, May 13, 1964: "Dormitories are
places for rest and sleep but are not only places for rest and sleep. Having labored, worked
and studied, people will naturally talk about questions of general interest in the dormitories.
Personal likings and troubles will naturally leak out in the dormitories. These activities
and manifestations of spare-time life or extracurricular life often reflect the thought deep
in one's mind. For this reason, if we are to give every care to the healthy growth of young
people, we must attach great importance to dormitory work, talk with those living in the
dormitories about various questions from time to time, guide them to take interest in the
socialist revolution and socialist construction, and correctly solve various ideological and
practical problems."
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of organizations, including, of course, dispute settlement, greatly affect
the lives of their members.

1. The Organizational Context

When the first formal regulations for nationwide organization of
mediation committees were promulgated in 1954, mediation committees
were also established in some economic enterprises-particularly in their
residential quarters.'6 During the past ten years, however, the Chinese
press has printed very little concerning mediation committees in enter-
prises, although it has publicized and praised mediation committees in
residential areas. Furthermore, emigr6s who have spent time in economic
enterprises or educational institutions do not associate mediation com-
mittees with such organizations.

Despite the absence or inactivity of mediation committees in organi-
zations, mediation is used to resolve the many disputes among organiza-
tion members and between members and nonmembers. Unlike mediation
in residential units, mediation in organizations is not formally differen-
tiated from other tasks performed by persons with official authority.

The hypothetical Mr. Lu, whose neighborhood was used above to
illustrate the organizational context of mediation in residential areas,
will encounter in his work environment many persons with authority.
The control apparatus existing at the neighborhood level permeates Mr.
Lu's factory, office, or school. In a large factory or bureau for instance,
a Party hierarchy extends downward from a Party secretary and Party
committee to Party branches in workshops or offices and Party small
groups at the lowest level."' 5 All workers, whether or not Party members,
are organized into small groups with the same indoctrination functions
as the residents small groups.

Every organization contains units for "security" and "personnel."
In smaller organizations they are often merged; in large organizations
such as major government offices, important factories, and universities,
the personnel and security units are not only separate but large. The
cadres who work in these sections are expected to be politically reliable
-Party or League members, or activists. The personnel sections have
custody over the dossiers of all persons in the organization. Job assign-
ments and salaries turn largely on political considerations weighed by
Party cadres. Because the Party is obviously concerned with knowledge

164 See, e.g., Correctly Develop Peoples Mediation Work, Short Comment, Kuang-ming
Daily (Peking), Mar. 22, 1954; This City Holds Meeting of Representatives of Advanced
Mediation Workers; 10 Advanced Units and 74 Advanced Workers Reap the Benefits of the
Meeting, Tsingtao Daily, April 24, 1956 (dormitory dependents' committee).

16 5 For a detailed study of Party control in a Peking ministry, see A.D. BARN=, supra
note 65, at 18-37.
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about cadres and workers, personnel sections are closely linked with the
organization's Party committee; emigres often regard these sections
as mere extensions of the Party committee.166 Security sections are
responsible for investigating and controlling crime, sabotage, accidents,
and disturbances within the physical confines of the organization. Security
sections, functioning much like police stations in residential areas, report
to and receive directions from local police subbureaus.

An assortment of people supervise and direct the work of the organi-
zation's component units. Supervisors such as section chiefs in offices
and workshop foremen in factories work closely with the people they
supervise. Moreover, units of such national groups as the Women's
Association and the Young Communist League conduct their mobiliza-
tional work within organizations. The labor union is an important ad-
junct of the Party in economic enterprises.167 And, of course, small
group leaders are the lowest-level representatives of the control apparatus.
In short, if Mr. Lu works in a factory, his contact with the organizational
apparatus can be represented as follows:168

Administration

Municipal Bureau or
Peking Ministry or

Provincial
Bureau

I'[District Office]-

I
Factory Factory Administration;

Chief'
Deputy Chiefs

I
Functional Sections.

(i.e., accounting, transport,

purchasing, engineering,

repair, production, etc.)I
Workshop Foremen

ISmall Group

Pollce Communist Young
Party Communist

League

Bureau Committee

I I
District Committee

Subb ureau III
Security; Secretory
Personnel I

Committee

BranchI
Party

Group,

Worker Lu

Committee-

I
Committee

Secretary

Committee

Branch

YCL
Group

166 Cf. id. at 20 generalizing from study of a Chinese ministry: "In the government
in China virtually all personnel units are staffed entirely by Party men, and in effect they
act as extensions into the government structure of the Party's organization departments,
which have the power of ultimate decision about government personnel, including both
non-Party and Party cadres."

167 See, e.g., Communist Party Committee of May 3 Factory, How does the Party

Committee Exercise Stronger Leadership Over the Trade Unions, Worker's Daily (Peking),
Sept. 19, 1961, English translation in SCIIP No. 2602, at 4 (1961); An Important Matter,

)4unicipal

> Intermediate,
uJ

Union Women's.
Association

Committee Committee

Committee Committee

Committee Committee

Committee

Union
Representative
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2. Tke Mediators and the Process of Mediation

(a) Mediation in Urban Organizations.-In the small world of the
organization, which is partially closed to the rest of society, the persons
identified above must deal with social conflict ranging from petty dis-
putes to major sabotage. If cadres or workers steal, habitually come
late to work, work poorly, are involved in accidents, fight, or argue with
each other, such incidents are handled, at least initially, by supervisors,
personnel or security cadres, administrative cadres, and small group
chiefs. Because dispute resolution is not differentiated from other aspects
of organizational administration and labor discipline, it is difficult to
match types of disputes with the persons who resolve them. However,
some tentative generalizations can be made.

If two cadres or workers employed in the same office or production
unit become involved in a dispute, their supervisor is likely to become
involved in resolving it. If he fails to end the quarrel or if a dispute
arises between two cadres or workers from different units of the same
organization, the organization's personnel section may become involved.
If one or both of the disputants are Party or League members, their
branch secretaries may also become involved.169

Disputes may be settled within the organization regardless of whether

Worker's Daily, Aug. 29, 1961, English translation in SCMP No. 3297, at 8, 10 (1961)
("The trade union is a bridge linking the Party and the masses.") Unions not only engage

in propaganda work and efforts to mobilize workers to increase production or fulfill economic

plans, but also administer educational, cultural, and welfare programs including the labor

insurance scheme of compensation for injuries. See, e.g., Labour Insurance Regulations of

the People's Republic of China, arts. 21, 25-31, Feb. 23, 1951, FLHP 397, English trans-

lation in IMPORTANT LABoUR LAWS AND REGuLATIONS or TnE PEOPLE'S REPUBLIC or CHINA

(1961). After nationalization of China's industry was completed in 1957, the trade unions lost

to Party committees some of the supervisory and administrative functions they had performed
in privately-owned enterprises. Their mobilization role has continued to exist.

168The diagram is an oversimplified representation of the lines of authority within a

large factory and from that factory upward to Party and government organizations. It
should be noted that the level of authority between the citywide administration and the

factory itself is ambiguously denominated as "intermediate." In some cases, units within
the factory would be linked to a territorial superior, for example, at the district level.
Thus, factory security sections, especially in small factories, would be responsible to district

police subbureaus. In some cases, however, units within the factory would be linked with

a functional superior such as an organization at the municipal level (but subordinate to

citywide Party and government) which deals with enterprises or activities with similar

functions. So, for instance, the Party committee in a large textile factory would be re-
sponsible to a Party committee for the textile industry in that city.

169 Party and League members are supposed to be models and leaders for the rest of

the society and are therefore subjected to considerable discipline; their personal problems are
often matters of great concern for Party and League branch secretaries. See, e.g., Work

Committee of Young Peasants Department, Central Committee, Young Communist League,
Report on Investigation of the [Young Communist League Branch] of Hsiaohaimen Pro-
duction Brigade of Ch'enghsi Commune Linhai Hsien, Chekiang Province, China Youth
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they arise from the duties of the disputants or the activities of the
organization. Thus, arguments over unpaid debts or other personal
matters may arise within the organization and be resolved by its media-
tors. 7 0 For instance, work supervisors may attempt to resolve disputes
arising out of rivalry between male subordinates over a woman. Further-
more, supervisory personnel may settle disputes between organization
members and outsiders, who can, and sometimes do, complain to the
organizations about such disputes. For instance, landlords not belonging
to the organization may complain that a tenant employed by the organi-
zation has not paid his rent. Personnel sections and work supervisors
investigate such complaints and may order monthly garnishments of a
portion of the tenant's salary.

Labor union cadres also handle many disputesY.7 1 Cadres in charge
of union welfare programs are often asked by workers or workers'
dependents to settle disputes over debts, petty thefts or damage to
property, noise in residential quarters, and children's fights. In par-
ticular, union cadres apparently handle many marital disputes. When
workers want divorces, unions often conduct investigations like those
of mediators in residential areas, sending persons to talk with the parties,
friends, and neighbors, and holding meetings of fellow members to
tassist" a comrade seeking a divorce to desist. As in disputes arising
wholly within residential units, unsuccessful attempts to mediate may
be followed by recourse to the courts.

Organizations' investigations are often coordinated with those of
neighborhood mediators; therefore, both neighborhood and organization
mediators may appear before the court. Since the court would probably
try to mediate the dispute, judicial participation in the case may in-
volve further factfinding and investigation in conjunction with a variety
of organizations. An illustrative case is the following:

In 1964, a worker employed on a cargo lighter in the Canton
harbor discovered that his wife had been having extramarital relations
with another man. He arranged for several of his fellow workers, one
of whom was the labor union representative on the lighter, to follow

Newspaper, May 21, 1961, English translation in SCMP No. 2488, at 4, 8 (1961): "League
Member Wang Mei-hua had a quarrel with her husband. The people who recommended
her to join the League and the League branch cadres successively persuaded her for six
or seven times to seek reconciliation with her husband, and the result was that their differ-
ences were patched up."

170 See, e.g., Lo Hua-han, Go to Worker's Dormitories to [do Mass] Work, Worker's

Daily (Peking), Mar. 11, 1964, English translation in SCMP No. 3192, at 10 (1964) (Party
member living in dormitories improves workers' ideology, settles their disputes).

171 This is one of the ways in which unions assist Party and managers in factory

administration.
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the wife to a rendezvous with her lover. They followed her to a hotel,
and noted that she entered, and remained for several hours before
coming out again. Thereafter, he notified his neighborhood mediation
committee that he wanted a divorce. The mediators held three sessions
to try to reconcile the couple.

At these mediation sessions, the wife admitted that she had male
friends, but denied that she had had sexual relations with them. She
complained that she could not get along with her husband's mother,
who lived with the couple, and that because she was entitled to her
freedom she had no obligation to remain at home. The husband was
enraged at his wife's unfaithfulness, her disrespect for his mother, and
her neglect of their only child; he insisted on a divorce. The spouses
remained adamant, and no reconciliation could be effected. After the
third mediation session, the husband wrote a letter to the district
people's court describing his wife's misconduct, and requested a divorce
and punishment of the wife's lover. His fellow workers who had fol-
lowed the wife to her alleged rendezvous also signed the letter.

The court held a hearing at which a judge and several jurors172

heard the couple, the fellow workers who testified to having followed
the wife and seen her enter the hotel, and the mediation committee's
chairman, who stated his opinion that the evidence of adultery was
insufficient. The judge agreed with the mediator, attempted unsuccess-
fully to reconcile the couple, and then adjourned the court.

After the first session of the court, the Party secretary of the hus-
band's work unit wrote to the alleged lover's Party secretary, telling
him of the case and asking him to investigate the alleged lover's
record and conduct. The response came back that it was "possible"
but not proven that the alleged lover had had rendezvous with a num-
ber of married women. The husband's Party secretary also wrote to
the Party secretary of the factory which employed his wife, urging
him to "educate" her. Thereafter, several meetings were held of the
wife's fellow workers, who attempted to convince her of her errors,
especially in neglecting her child, but she was unrelenting. A second
session of the court was then announced.

When the court reconvened, the judge announced that he had sent
jurors to the alleged lover's place of employment, where thorough in-
vestigation indicated that he had had a number of affairs with mar-
ried women, and that as a result of his misconduct, he had been trans-
ferred. In addition, the jurors had spoken to the parties' neighbors
and fellow workers, and the Party secretary of each spouse's place
of employment. The judge reviewed the evidence in great detail, in-

172 Trials conducted in open courts in China are heard by a single judge sitting with

two "people's jurors" who are elected by their organizations or residential units to serve for
a period of several years. Organizational Law of the People's Courts of the People's Re-
public of China, arts. 8, 9, 35-37, 1 FKHP 123, 124-25, 132 (1955), English translation in
A. BrTAusTz, supra note 156, at 131, 133, 142-43. For illustrative discussions, see Bring
Out the Full Function of People's Assessors, Kuang-ming Daily (Peking), Jan. 25, 1956
(editorial), English translation in SCMP No. 1228, at 4 (1956); Questions Pertaining to
Election of People's Assessors Answered, Heilungkiang Daily (Harbin), Mar. 25, 1958; Sun
Shih-k'ai, People's Juror Wang Lan-ying, People's Daily (Peking), Sept. 19, 1961.
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dicating that they pointed to a conclusion that the wife had misbe-
haved, and then adjourned the court.

Thereafter, a third and final session of the court was held, to
which only the parties were summoned. The wife continued to deny her
extramarital relations, but the judge announced that the evidence was
sufficient. He granted the divorce, and awarded custody of the child
to the husband.17 3

This emigr6 account is consistent with reports by Western visitors
to China who have observed Chinese courts in divorce cases. In one case
reported by an English observer, a woman school teacher sought a
divorce because of constant mistreatment by her husband. Plaintiff
wife's administrative superior, the principal of the school where she
taught, was called on by the judge and vigorously criticized the husband's
"feudal background" and his mistreatment of his wife.1 7 4

(b) Mediation within Rural Communes.-Thus far, discussion of
mediation in organizations has been confined to the urban context. How-
ever, mediation in government bureaus in the countryside and in eco-
nomic enterprises outside major cities can be expected to show the
characteristics already described. Most of China's population lives in
rural communes where dispute resolution also bears considerable resem-
blance to the processes within organizations described above. State and
Party apparatuses reach down to the ksien'75 and through it down to
the commune.

173 Other emigr6 accounts also emphasize the involvement of organizations in attempts
to resolve their members' marital disputes. For example, a former labor union cadre in a
large economic enterprise was involved in an attempt to settle a divorce case in Canton in
1960. The husband, a cadre, had been sent from his job in the enterprise to the countryside,
to work in a commune as punishment for his "rightist" political views, leaving his wife and
three children in the city. The wife was employed in a factory. Finding it hard to make
ends meet on the husband's salary, which had been reduced when he was sent to the
countryside, she requested a divorce. The labor unions of the husband's place of employ-
ment and the wife's factory, together with the street business office in the neighborhood
where the couple had lived together and where the wife still lived, attempted to dissuade
the wife, arguing that she should attempt to "educate" her husband politically rather than
divorce him. If he was receptive to such education and showed improvement, he would be
allowed to return to Canton and take up his former employment, thereby improving the
family's economic position. The wife argued that her husband could not be reformed,
because he was of "landlord" class origin, and lacked a good "political standpoint."

Repeated efforts by the labor union and street business office cadres failed to dissuade
the wife, and the cadres at her place of work reluctantly decided that the matter should
be taken to a court, which the wife did by writing a letter to the local People's Court. The
court attempted at several sessions to reconcile the couple [the details of the court proceed-
ing were not available], but met with no success. The court finally issued a divorce decree,
grounding its decision on the couple's different "political standpoints."

174 F. GRE=Na, AwAxENEr CH=NA 206 (1961).
175 For a detailed study of hsen government and Party organization, see Barnett &

Vogel, A County in A.D. BAR=, supra note 65, at 107-309.
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Rural households are grouped into production teams which in turn
form production brigades that may include several villages; a varying
number of brigades makes up the commune. 176 Commune, brigade, and
teams are administered by committees headed by commune, brigade,
and team chiefs. In addition to its functional units which divide responsi-
bility for such matters as agricultural production, finance, culture and
education, commerce, water conservation, and industry, each commune
had a political-legal department and a police station which is comparable
to the urban neighborhood police station. 77 Each brigade and team also
has security defense committees or single activists responsible for public
security work.' 78 Few, if any, police cadres are permanently stationed
in brigades or teams so the tasks they would normally perform are
handled by security defense committeemen and brigade and team leaders.
The Young Communist League and the Women's Association also have
organizations in the commune. 7 9 Party organization, of course, also
permeates the commune and its subordinate units.18 0

Although communes have mediation committees with members from
each brigade, documentary sources and emigr6 interviews alike suggest
that the bulk of civil disputes are handled by team and brigade leaders
or by security defense activists.'' Even when mediation committees
meet, team and brigade leaders are extremely influential in determining

176The number of communes, brigades, and teams has fluctuated. A recent official

Communist Chinese figure puts the total of communes at 74,000, and a Nationalist source
states that there are over 700,000 production brigades. These figures are quoted in Skinner,
Marketing and Social Structure in Rural China, 24 J. OF Asair STUIES, 363, 397, 399 n.279
(1965). On commune organization see J.W. LEawis, supra note 70, at 204-43; F. Sci:uamA,
supra note 66, at 474-97; Skinner, supra at 382.

A large commune in South China that has recently been studied has 11,000 households
and a total population of more than 60,000 people. AD. BARNETT, supra note 65, at 339.
It is made up of 16 brigades; a typical brigade has between 500 and 600 households
formed into 24 production teams. See id. at 363.

177 See A.D. BARNETT, supra note 65, at 390.
178 1d.

'79 Id. at 345, 366, 368-70, 381.
18o See id. at 343-49, 364-65, 367-72, 418-19.
'81 Discussions of commune cadres' roles have specifically mentioned dispute settlement.

See, e.g., Yeh Ku-Uin, Fully Develop the Role of People's Mediation Work for Serving the

Construction of Socialism, PoLIcAL-LEGAL REs.eixC No. 4, at 12 (1964) (commune
management committee), English translation in SCMM No. 461, at 1-2 (1965); Showing

Concern over the Livelihood of the Masses, Consulting Them when Problems Arise,
Wom:EN OF CHnA n.2 (1961), English translation in U.S. CONSULATE GENmA, HoNG KoN0,
ExRAcTs xom CBNA MAnLAHD MAoAZnES No. 261, at 22-23 (1961) (team leader); At
Yangtan Commune Headquarters, Pmxnmo Rxviaw, Mar. 11, 1966, at 18, 19-20: "The
[commune office] was sometimes like an extempore judge's chambers. Two or three persons
would come to lay complaints or get a quarrel or dispute settled. The commune cadres
mediated, calmed the excited and soon everyone departed satisfied. . . .Minor problems
are settled on the spot; larger ones go to the CMC [Commune Management Committee]."
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the outcome of the dispute.18 2 Considerably fewer cases go from the
commune to the "basic-level" people's court at the hsien level than from
the urban neighborhood to the urban district people's court.

D. Comparison of Mediation in Different Contexts

Although information available on dispute resolution in organizations
and rural communes is even more scattered and impressionistic than
information on urban neighborhood mediation, there are indications that
dispute resolution in both urban organizations and communes differs
somewhat in style from mediation in urban residential areas. The dif-
ferences reflect the lack of formal differentiation of mediation from
other tasks within organizations and the slight extent of such differen-
tiation in communes. Additional factors in the contrast are the focused
purposes which organizations have in contrast to urban neighborhoods
and the partial barrier between organizations and the society outside
them. The result, depending on the nature of the organization, may be
more-or less-infusion of political considerations into dispute resolution.

Organizations such as the Party and the Young Communist League
which display great cohesiveness and maintain an even "psychic" distance
from other sectors of Chinese society,"s may subject dispute resolution
to more overt and intense politicization. This is particularly true when

182 "Though mediation continued to be important in Brigade B and Commune C, no

formal committee for mediation existed in 1964, and the top Party and public security

authorities tended to monopolize this role as they did all others relating to basic law and
order. In Brigade B, all the brigade's cadres were, in a sense, regarded as potential media-
tors and at one time or another most of them had actually mediated disputes. The principal
person among the cadres to whom minor property and family disputes and the like were

taken was the brigade public security chief. Needless to say, because of his great power

and prestige, his recommendations were extremely authoritative. He did not handle all
types of disputes in Commune C, however; some, including divorce cases, were automatically
referred to the Commune Political and Legal Department.

"It was symptomatic and symbolic of the pervasive way in which the Party and

public security authorities had intruded into people's lives in Commune C that they had
come to dominate even the function of mediation, a function which traditionally in China
had been fairly informal and autonomous and was generally independent from the more
powerful formal instruments of state power." A. D. BAalf=, supra note 65, at 403.

183 See A.D. BAimrnn, supra note 65, at 35-36: "According to a former non-Party

cadre . . . a clear 'psychic distance' was consistently maintained between the Party
members and non-Party cadres. Non-Party cadres were fully conscious of the power and
authority conferred by Party membership, whatever the salary rank of an individual. The
regular closed Party meetings and Party members' special access to certain classified
Party materials were constant reminders of their special position. Non-Party cadres felt,
moreover, that Party members were continuously judging them. Party members were wary

about forming dose personal relationships, even within the office, with non-Party cadres,
perhaps partly because of the Party's suspicion that such relationships might contribute to
the formation of undesirable groups or cliques (chi t'uan). Outside the office there was
relatively little social contact between Party members and non-Party cadres, even though
they often lived in close proximity in government-run apartments."
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leaders of these organizations consider that a dispute involves organi-
zational discipline or the organizations' relations with the rest of society.
For example, former policemen have stated that policemen's disputes
with ordinary citizens may be taken very seriously if the dispute is
brought to the attention of authoritative police cadres, because such dis-
putes are considered to involve basic questions of relations between police
and masses. Furthermore, disputes between Party members and non-
Party members may, under some circumstances, involve the Party mem-
bers in considerable trouble with their Party organizations, as in marital
disputes involving a Party member's extramarital relations. An emigre
describes a provincial Party school for relatively high-ranking Party
members as a particularly closed institution in which disputes were
regarded as threatening the organization. The marital disputes and pec-
cadillos of cadres attending the school could lead to administrative pun-
ishments-not to mention expulsion from the Party-which could have
considerable impact on the offender's subsequent career.

However, some organizations may attenuate the political issues which
disputes are thought to involve. Neighborhood mediators, whether cadres
or activists, are supposed to learn as much as possible about residents
in the areas for which they are responsible in order to be able to assist
police and other authorities in dealing with problems involving such
residents. It follows that they can spend much time talking to the resi-
dents and becoming acquainted with them-"penetrating the masses,"
in Party jargon. However, cadres and activists in organizations are
charged with fundamental tasks more directly related to the functions
of the organization, such as maintaining the output of factories. The
Chinese Communists themselves, especially in recent years, have not
drawn such a distinction. Quite the contrary, organizations and the cadres
who lead them are expected to be closely concerned with the personal
lives, "ideology," and "viewpoint" of their members. However, there are
indications that in practice mediation in economic enterprises may lack
some of the intensive mobilizational style of its extraorganizational coun-
terpart. Work supervisors and labor union cadres may often be too occu-
pied with tasks related to the productive goals of their enterprise to
engage in lengthy attempts to persuade one or both disputants of error
or to mobilize other workers to engage in such activities. Furthermore,
since dispute resolution is not differentiated from other tasks, cadres may
simply treat disputes as administrative matters which they ought to
decide in the ordinary course of business. As a result, they decide rather
than mediate disputes. Illustratively, a highly intelligent former labor
union cadre interviewed in Hong Kong regarded disputes between workers

[Vol. 59:12841338
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or within their families as demanding little different activity on his part
than handling an injured worker's claim for labor insurance benefits.

While mediation within certain organizations may be somewhat more
or less mobilizational than dispute resolution elsewhere in China, it cer-
tainly shares basic characteristics and functions. The next part of this
Article attempts to identify the functions of mediation in China today
based on the foregoing description of how mediation is carried out in
the different contexts in which it is conducted.

IV

THE FUNCTION OF MEDIATION IN COMMUNIST CHINA

One function of mediation, of course, is to resolve disputes. It is
intended to help maintain public order by inhibiting and ending disrup-
tions of the peace and of the orderly functioning of economic activity.
Mediation is also intended to end bad feeling between individuals by
offering them a readily available and highly informal mode of settling
disputes.

However, mediation in Communist China also serves three other
identifiable functions which sometime overshadow dispute settlement.
First, it serves to articulate and apply the ideological principles, values,
and programs of the Chinese Communist Party and helps mobilize
China's people to increase their commitment to Party policies and goals.
Second, it serves to suppress rather than settle disputes between indi-
viduals which are regarded, at the very least, as unwelcome social con-
flict interfering with construction of a strong socialist China. Third, it
supplements other means of control exercised by the state and Party
apparatus.

A. Mediation and Mobilization: Politicization of
Dispute Resolution

Mediation in China today clearly reflects the decisive impact of
Maoist ideology. The incorporation of salient ingredients of Maoism into
the mediation process is demonstrated by the identity of mediators and
the values and standards they are supposed to use in settling disputes.
The Party has tried to select politically "progressive" activists as urban
street mediators; much mediation in neighborhoods and all mediation
in organizations and courts is done by cadres; cadres and activists to-
gether form China's revolutionary elite.

1. Role of Mediation Committees in Implementing Economic Policies

Since the promulgation of the "provisional rules" on mediation com-
mittees in 1954, their role in supporting production and implementing
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economic policies has been emphasized constantly. In the first years of
their existence, the Communist Party used mediation committees to ad-
vantage in the countryside, employing them to support its drive for
agricultural cooperativization. After the stormy land reform of 1950-
1952 had redistributed much land among 300 million peasants, the Com-
munist Party began to organize peasants into mutual aid teams to raise
productivity by pooling labor, implements, and draft animals. 84 The
mediation committees were acclaimed for their role in benefiting produc-
tion by settling quickly disputes among peasants over allocation and
usage of water, timber, and tools. 85

Later, from 1955 to 1957 when rural collectivization was accelerated
in China and peasants were organized into rural cooperatives, the col-
lectivization campaign was announced as the "central work" which media-
tion was required to support. 8 6 The resolution of disputes within peasant
teams, the nuclei of the cooperatives, was popularized by mediators-
especially disputes in which peasants accused each other of neglecting
collective interests. 7 Mediation committees aided "unity" when peasants
disagreed on the desirability of joining or remaining in cooperatives by
"persuading" doubters of the advantages of cooperativization.'8 8 Some
mediation committees were praised for being even better than the cadres
they were supposed to assist' 9 When China's agriculture was further col-
lectivized with the creation of rural communes in 1958-1960, mediation

184 See generally K.R. WALKmE, PLoNNaG nT Cm-ras AGlacTLTURE 3-6 (1965).
185 Progressively Do Well People's Mediation Work, Increase Unity in the People,

Facilitate Production and Construction, Southern Daily (Canton), Sept. 10, 1954; Positively
Serve Mutual Aid and Cooperation in Agricultural Production, Kuang-ming Daily (Peking),
June 5, 1955; A People's Mediation Committee Which is Active on the Agricultural Produc-
tion Line, id., Aug. 17, 1955; Positively Serve Mutual Aid and Cooperation in Agricultural
Production, id., Aug. 11, 1955.

186 See, e.g., Ch'en Kuan-hua, The Experience of the People's Mediation Committee of
San-Huai Hsiang, Kuang-ming Daily (Peking), Mar. 29, 1955; The People's Mediation
Committee of Hsien-ho Hsiang, Hal-an Hsien, Kiangsi Province, id., June 5, 1955; Positively
Serve Mutual Aid and Cooperation in Agricultural Production, id.

187 See, e.g., A Hsiang People's Mediation Committee Which Serves Production, Kuang-
ming Daily (Peking), Oct. 14, 1955.

188 See, e.g., Hai-Teng Hsien's More than Four Hundred Mediation Committee
Members: The Good Consequences of Helping the Masses Settle Disputes, Fukien Daily,
Dec. 4, 1956; Mediation Committees are 'Peacemakers' for the People, Southern Daily,
Feb. 27, 1957 (disputes within families over joining cooperative); People's Mediation
Committees Everywhere: Positively Serve Agricultural Mutual Aid and Cooperation, Kuang-
ming Daily (Peking), Mar. 29, 1955 (cooperative members persuaded to remain in co-
operative).

189 See, e.g., The Rural Mediation throughout this Province Gains Conspicuous Success,
Fukien Daily, July 3, 1955; Positively Serve Rural Assistance and Cooperation in Rural
Work, Kuang-ming Daily (Peking), Aug. 17, 1955 (cadres asked four families to withdraw
from cooperatives; after mediators persuaded would-be withdrawers to remain, cadres who
had asked them to leave criticized for "undemocratic work style.")
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committees were used to extol communal living, increase commune mem-
bers' commitment to communalization, and reduce disputes which inter-
fered with production and the task of organizing and administering the
new communes. 190 More recently, commune mediators have been en-
couraged to curb "spontaneous capitalism" among peasants and to assist
Party and administrative leaders to mobilize the masses to sign public
pacts.

191

The mediation committees supported economic policies in the cities
as well as in the countryside. In one reported case, after a factory worker
became involved in a series of accidents at work, a mediation committee
investigated and found that he was preoccupied by domestic quarrels
with his wife; the committee advanced both family unity and produc-
tion by settling the dispute. 9' From Canton it was reported that
after a mediation committee investigated a landlord-tenant dispute, it
was discovered that the landlord lacked money to pay real estate taxes
because his tenants were not paying their rent. The mediators convinced
the tenants to pay rent and the landlord to pay taxes.' 93 Also in Canton,
when mediation committees discovered that urban households contained
unemployed people who had left the countryside, they "mobilized" them
to return to their villages.194

2. Politicization of Mediation Standards

The political objectives of mediation have not remained unchanged
nor have they been carried out with consistent intensity. Mediators
were apparently most active from 1955 to 1957 when they urged peasants

In one case, twelve households prepared to withdraw from a cooperative after a bad
harvest. "Some cadres had a passive attitude," and would have permitted the withdrawal,
but an earnest lady mediator made them stay. First she selected two peasants from among
the would-be withdrawers and persuaded them that the bad harvest had nothing to do with
cooperativization and that a good harvest was expected during the coming year. Then she
enlisted her husband to help in the "persuasion and education" of the two men, who
changed their minds, and finally she organized other mediators to convince the rest of the
group to remain in the cooperative. Mediation Chairman Yi2an Ts'ai-ying, Great Masses
Daily (Chinan), June 17, 1957.

190 See, e.g., Chang Jul-chi, Strike Incisive Blows at the Enemy, Handle Disputes

Promptly, and Safeguard the Solidarity and Development of the Peoples Communes,
PosrcArL-Lzoar Rasmc3eH No. 6, at 59 (1958), English translation in JPRS No. 813-D, at
28, 31 (1959); Ts'ui Ch'eng-hsuan, How We Safeguarded the Security of the Welfare
People's Commune, PorcAL-LGAL RrsEuacH No. 6, at 61 (1958), English translation in
JPRS No. 813-D, at 34, 38 (1959).

191 Yeh Ku-lin, supra note 144, at 16, SCIVIM No. 461, at 7-8.
192 Strengthen Mediation Work, Reinforce the Internal Solidarity of the People,

Tsingtao Daily, April 24, 1956.
193A Ball of Thread with a Thousand Knots, Mediation Committee Unties Them,

Canton Daily, July 18, 1957; City Mediation Committee Performs an Important Function
in Handling Cases, id.
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to join cooperatives and workers to contribute to socialist construction.
They seem to have had a brief but heightened role during the organiza-
tion of the rural communes, but since the communes were formed they
have not been linked very closely with the implementation of specific
policies or campaigns. These variations reflect more general changes in
Chinese politics, but they should obscure neither the explicit links be-
tween mediation and policy nor the ubiquitousness and activism ex-
pected of mediators, which together demonstrate the standards which
the Party hopes to apply universally in the resolution of disputes.
In a word, the standards have been politicized; that is, the issues be-
tween the parties, alternative solutions, and even the mere occurrence
of the dispute have been invested with political significance. Whether
or not mediators actually articulate political issues when they resolve
specific disputes and what range of effects politicization may have on
dispute resolution are separate problems discussed below. The goals and
frequent effects of politicization are very clear. Issues which the dispu-
tants consider to be purely personal may be transmuted by mediators
into much larger and more abstract issues of national policy, and disputes
may be resolved to assist implementation of policies.

The consequence of politicization is that dispute "resolution" may
more accurately mean not so much settlement of particular disputes as
their oversimplification into abstract political generalizations. To "re-
solve" means, at least to Western lawyers, to "answer" or to "solve,"
but it also means to "reduce to simpler form." Both meanings are perti-
nent here. Thus, a husband who mistreats his wife is characterized by a
judge as "feudal;"'1 5 a mother-in-law who squabbles with her son's wife
is told that the disagreements are caused by "old ideology;"10 a young
married couple unable to adjust their married life to their employment
schedules is told that they must "serve national construction; "10 7 a land-
lord is told that for the good of the nation he should help rather than
collect rent from his tenant; 198 a wife is told first that she cannot divorce
her husband but must "educate" him politically, and then that she may
divorce him because of his "bad political standpoint." 90 In each case,
the disputants' personal grievances were transcended and overwhelmed
by a larger issue of political policy.

3. Effects on Disputants of Politicization

Politicization of a dispute is not necessarily inconsistent with its reso-
lution in a manner quite acceptable to one or both of the parties. For

195 See p. 1328 supra.
196 See text accompanying note 150 supra.

197 See p. 1326 supra.
198 See p. 1327 supra.
199 See note 173 supra.
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example, when a husband beats his wife and renders their conjugal life
insupportable, the wife may be successful in a divorce action whether
or not her husband is labeled as a "bourgeois" with "feudal ideology"
and "bad political standpoint." This is not to say that these political
terms are merely conclusory; it should be apparent that political princi-
ples and categories may furnish directly applicable standards for decision.

The Maoist ideal of politicization and its realization in practice
are, of course, divergent like goals and practice in any legal system. But
enough information is available on mediation and its political qualities
in practice to permit meaningful evaluation of how political considera-
tions actually affect the resolution of disputes. It appears that mediation,
which has hitherto been discussed as a unitary concept both in China 20

and the West,20 1 may not operate identically in all sectors of Chinese
society. Thus, from the standpoint of politicization, mediation in resi-
dential units and organizations may well differ. The different preoccu-
pations of a housewife-mediator and a bureaucrat-mediator will be re-
flected in the exhortation which they engage in-or eschew-in settling
disputes. This rough distinction requires further refinement, since dispute
resolution within organizations may vary with the extent to which the
organization itself has highly political purposes and internal discipline.

Politicization cannot be total and may often be absent altogether.
Not all mediators are persistent and patient model mediators, ready to
mobilize neighbors or fellow workers to "educate" disputants and each
other; some mediators neglect political considerations, show favoritism,
accept bribes, or attempt to settle disputes in a spirit of compromise with-
out resort to political standards for decision. If these defects in what
the Communists call "work style" did not exist, they would not have
been extensively discussed and condemned as they have been consistently
for the past twenty years. Deviant, "incorrect" styles of mediation may,
of course, produce solutions to disputes quite satisfactory to the parties.
When a mediator eschews a political approach and tries instead to bring
the parties together on some mutually acceptable ground, he may suc-
ceed in reaching a successful compromise, even if in the Party's view he
deviates from proper policy by engaging in "unprincipled," that is,
unpoliticized mediation, which stresses compromise for the sake of
ending conflict.

Even when political factors are infused into disputes, the effect is
often less than decisive; the Communist Party must struggle not only
against neglect of its goals, but against perfunctory support of them.
Thus, political issues may be functionally quite meaningless, as when
mediators suggest workable compromises which meet the issues the

200 See, e.g., Yeh Ku-lin, supra note 144.
201 See, e.g., Cohen, Chinese Mediation, supra note 14, at 1202-03.
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parties thought to be involved in their dispute, give relief to the party
who thought he was aggrieved, and justify the results on such abstract
grounds as "Communist morality" or the need for comrades to "unite"
for the sake of the revolution. An illustrative dispute is the following:

In a large city in South China in 1959, an employee of an enter-
prise rented a room from the agent of an overseas Chinese 0 2 for ten
yUan monthly203 It was understood that the tenant would also have
the use of another room in the same apartment, except when the land-
lord's agent wished to use it. Soon afterwards, additional members
of the tenant's family came to live with him, and he put them up in
the second, "empty" room. The agent demanded that the rent be in-
creased to twenty yUan monthly, because the tenant and his family
were now occupying twice the space rented. The tenant refused, argu-
ing that the agent could still sleep in the second room whenever he
wanted. The agent demanded that the family vacate the premises
and refused to accept ten yUan monthly.

When the tenant and his family refused to move, the agent went
to the local street business office, which sent a woman to mediate the
dispute. The mediator, who was addressed by the two parties as
"Sister" Chang, heard the parties explain their positions as stated
above, and then said that it appeared to her that the tenant was
really living in two rooms, not merely the one for which he was
paying rent. She suggested that she did not think that it was right for
the tenant to pay no rent for the second room; nor did she think it
was right for the agent to make them all move because of the dis-
agreement. She suggested that it would be best if both sides "yielded
a little" (jang i-tien) and arrived at a compromise. The agent ada-
mantly refused to agree [in a Hong Kong interview, the former tenant
stated that he thought the agent suspected Sister Chang was favoring
the tenant, a resident of the same street, against an absentee land-
lord] and initiated proceedings in the district people's court, which
summoned both parties.

When the tenant went to the court on the appointed day, he showed
his letter to a policeman, who directed him to an office. In the office
was a cadre who identified himself as the person in charge of mediation
(t'iao-chieh chu-jen) and a clerk. The agent arrived, and the mediator
heard both sides, interrupting to ask questions. Then he proposed a
solution.

The cadre stated that since the tenant was a cadre and the land-
lord an Overseas Chinese, the two men had obligations to help and
understand each other in the interests of the revolution. He pro- .

2 0 2 Unfil the "Great Proletarian Cultural Revolution," it was common for absentee
overseas Chinese to continue to own urban dwellings which they were permitted to rent
through local agents. See, e.g., Overseas Chinese Dependents Work Committees in Canton,
Ta kung pao (Hong Kong), Jan. 14, 1957, English translation in SCMP No. 1455, at 16
(1957).

203 The official Chinese exchange rate is 2.617 yUan to the U.S. dollar, A. EcxsTEM,
Co nruNnT CriA's Ecoxo ic GRowTH Ari FoR=Gx TRAOP 294 (1966).
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posed that the tenant pay an additional four yUan monthly for the
use of the second room, and that the parties continue to observe
their agreement that the tenant and his family would move out
of the room whenever the agent wished to use it. The parties agreed
to this proposal, and their dispute was thus resolved.

In this dispute, the street mediator merely sought to effect a compromise
without reference to any political considerations. Moreover, she phrased
her suggestion in a manner much more consistent with traditional, rather
than Communist, modes of resolving disputes by mediation when she
suggested that the parties end their dispute by each "yielding a little. '204

The political criteria articulated by the mediator at the court are not
without significance since they imply that he decided neither party had
a "bad" class or political background requiring the use of other political
criteria. However, so far as the parties were concerned, it made no dif-
ference whether the solution to their dispute was phrased by the street
mediator or the court mediator; the solution was still a compromise
that permitted the tenant to occupy the premises without doubling his
rent and the landlord's agent to increase the rent. The politicization of
the dispute was hardly decisive. Moreover, it suggests that if the dis-
putes in which politics is neglected are taken together with the un-
doubtedly greater number of cases in which politicization is superficial
and meaningless, it would seem that considerable mediation is for all
intents and purposes "unprincipled."

Of course, political issues may be more sharply focused on the parties
and their dispute. In some cases there still may be no serious implica-
tions. Thus, in the account of model mediator Li Erh-ma's activities
summarized above,20 5 it was not serious for Mrs. Wang to be told that
her trouble with her daughter-in-law lay in her own "old ideology." In
other cases, the issue involved in a dispute is so clearly related to a
specific policy that it would be difficult to avoid invoking the policy.
When a mother-in-law tried to prevent her daughter-in-law from joining
an agricultural cooperative because she feared that the daughter would
be placed in improper proximity to men other than her husband, it was
hardly surprising that a mediator and an activist for women's work
persuaded the tradition-minded woman that her "thought" was "mis-
taken. ,,)200

When important Communist policies which have been fully imple-
mented are involved, disputes may be so deeply politicized that political
issues not only decide the dispute, but also produce further consequences

204 See p. 1291 supra on the importance in traditional China of the notion of "yielding.,
205 See text accompanying note 150 supra.
206 How I Carried Out Mediation Work, Shensi Daily, Mar. 26, 1957.
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for at least one of the parties. For instance, persons stigmatized as
"enemies" or "bad elements" with a "bad class origin" may find resolu-
tion of their disputes with other persons not so disadvantaged a most
unpleasant experience. Illustratively, when husbands of "landlord" or
"bourgeois" background are accused by wives of "worker" or "peasant"
origins of mistreatment, they risk severe criticism, sometimes in large
groups led by the women activists who seem to comprise most of China's
urban mediation committee members. Indeed, several emigres have in-
dicated that aggressive wives of "better" class origin than their hus-
bands use this political factor affirmatively in seeking divorce actually
based on other reasons. Since it is easiest to obtain a divorce because a
"bourgeois" husband has behaved "feudally," a wife who prefers another
man to her husband may attempt to end the marriage by raising political
rather than other more basic reasons.

Disputes often lead to sessions of exhortation and embarrassing
public criticism in disputants' homes and places of work. It is not sur-
prising, therefore, that some people try to avoid mediation by activists
and cadres. Emigr6s with "bad class origin" stated that they tried to
avoid contact with activists; if disputes arose within the family or with
neighbors, they preferred, in their own words, to "bear with" or "be
patient with" the unpleasantness rather than to expose themselves to
lectures and criticism from mediators. Indeed, so objectionable can the
mediators' activism become, that, according to several former policemen,
disputants who felt deeply that they were in the right preferred to have
a policeman settle their dispute. Such disputants thought that mediators
talked too much without deciding their problems, and they preferred to
have a more authoritative person with other duties besides mediation
impose a decision. °T

There is not enough information to go beyond these tentative dif-
ferentiations on the extent of politicization. However, at this juncture
it is possible to suggest, on the basis of a synthesis of documentary sources
and emigr6 interviews, that considerable politicization has occurred, re-
sulting in much dispute resolution in highly political terms with the
primary aim of implementing and furthering Communist policies.

B. Mediation and Dispute Suppression

Politicization of disputes means that conflict which individuals view
as personal and centered on narrow issues should be perceived quite
differently by mediators. Politicization requires the mediator to apply

.2 7 On the. other hand, several former urban residents who recalled avoiding activists
also avoided contact with policemen, saying that theyi too, often felt it necessary when
settling a minor civil dispute to regard the parties as "objects" of persuasion.
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to dispute resolution generalized values which stress commitment to
Party and national goals and to collective efforts to attain them. As a
result, mediators, whose views of the issues and possible solutions of a
dispute differ radically from disputants' views, may give more time and
effort to fashioning a political solution--changing the "thought" or
"standpoint" of the disputants-than to settling the smaller issues which
precipitated the dispute. Consequently, the dispute may be suppressed
in one of two ways. Primary dispute suppression occurs when resolution
of the parties' differences is submerged in the mediator's application of
abstract principles, stressing noncontentiousness and mutual assistance
for the sake of national unity, collective living, and increased production.
Thus, spouses who themselves cannot reconcile their sexual life with their
hours of work are told by a judge that they cannot obtain a divorce, but
are given no reason or alternative solution because national economic
needs override their own. 08 A "bourgeois" creditor is told that he can-
not expect a cadre to pay the rent because all economic classes must
unite to assist the national economic effort. 09 Two men who fight be-
cause one accused the other of theft are told that they are "comrades"
and must help each other.210 Because settlement of disputes in this style
is important, mediators who deviate from it have been criticized. 211 As
a result, however, parties cannot obtain a meaningful settlement of their
original controversies. Because the original issues may continue to exist
after the dispute ends, this is suppression rather than resolution of the
dispute.

Secondary dispute suppression occurs when disputants avoid media-
tion by activists or cadres because they feel it will not resolve their dif-
ficulties. Thus, emigr6s have told of avoiding mediation for fear of the
mediators' lectures and exhortations. Similarly, they feared involvement
with street activists, whom they regarded as meddlesome agents of the
police, and therefore as representatives of the control apparatus.2

12 Be-
cause of these anxieties, disputants may sometimes prefer private rather
than official mediation. Although generalizing about the identity of these
private mediators is difficult, they are probably friends or relatives who,
whatever their activities and employment, can be trusted by the dispu-
tants not to inject unwelcome political factors into the dispute. However,
cadres' and activists' political roles do not so exclude personal relation-
ships that disputants cannot sometimes seek mediation because of the
mediator's acquaintance with the parties rather than because of his posi-

2 0 8 See p. 1326 supra.
209 See p. 1327 supra.
2 1 0 See p. 1324 supra.
211 See text following note 91 supra and text accompanying note 126 supra.
212 See, e.g., F. Scu smANs, supra note 66, at 378.
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tion.213 In addition to this diversion of disputes away from cadres or
activists, emigr6s have stated that they sometimes thought it best to
"forbear," thus avoiding any protest or disagreement over fancied wrongs.
Therefore, although the extent of such indirect dispute suppression can-
not be determined, the politicization of mediation seems to prompt some
persons to avoid mediation altogether.

C. Mediation as an Instrument of Control

Mediators, being activists or cadres, belong to the state and party
apparatus whose most important goal is to maintain and strengthen Party
control. The closeness of activist mediators to both the urban police and
the Party has been stressed frequently by the Chinese press214 and
corroborated by emigres. Mediators are intended to act as supplementary
sources of information on the activities and "ideology" of disputants and
as agents to locate and inhibit antisocial conduct. Thus, they help repress
"enemies" of .the "people," and "persuade" "bad elements" to reform.
In this connection, they have been repeatedly urged to maintain their
vigilance against such harmful elements and to report serious acts com-
mitted by them to the police.21 5

The extent of the control exercised by mediators varies with their
power to invoke sanctions. Mediators wield varying quantities of power
in the context of a range of devices used by the Party to elicit a volunta-
ristic response from China's people.

If a citizen is reluctant to volunteer, the regime first attempts
to persuade. The citizen who does not respond to the appeal for
volunteers is presented with rational arguments on why the regime
needs volunteers. The arguments presented in a citizen's small group
and the visits of numerous activists urging him to volunteer may
arouse some anxiety, but in voluntarism, properly practiced, there
is nothing to suggest the use of force. The citizen being persuaded
understands perfectly that threats lie behind these rational arguments,
but they remain implicit.216

The sanctions deliberately kept in the background that back up the
Party's persuasive efforts include further and more intense persuasion of
a citizen who refuses to volunteer, criticism at small or large meetings,

213 See, e.g., the argument made briefly against continuing to employ mediation

committees on the ground that disputants preferred to have disputes settled by persons
whom "they themselves trust and cadres who have prestige," and therefore asked such
persons to settle disputes even if they were not mediators. Ch'ang Chen, The Continued
Bxistence of People's Mediation Committees is not Necessary, Kuang-ming Daily (Peking),
July 16, 1956.

214 See, e.g., notes 146 & 148 supra.
215 See, e.g., Yeh Ku-lin, supra note 144, at 14, SCMM No. 461, at S.
216Vogel, supra note 73, at 171.
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adverse entries in a dossier he never sees, denial of welfare benefits, or
more formal penal measures.2 17 Emigres indicate that once activists or
cadres notice a dispute and "request" the parties to mediate, they are loath
to decline, fearing that renewed and insistent "requests" will follow.

Activists and cadres acting as mediators in urban neighborhoods, rural
communes, or organizations are part of the Party-created machinery for
persuasion and sanction, especially when disputes involve important poli-
cies such as "oppression of women" by reactionary husbands," spontane-
ous capitalism" among peasants, or interferences with production. These
issues, although not specifically related to a large-scale campaign calling
for mass response, nonetheless call for persuasion and exhortation backed
up by sanctions. In disputes related to major campaigns, mediators may
exert even more direct control; for example, mediators "persuaded"
peasants to join agricultural cooperatives 18 and to cease complaints
against collective living in the rural communes.219

There are considerable variations in mediators' persuasiveness and
authority to invoke sanctions. Urban neighborhood mediators are fre-
quently looked down on and unheeded by disputants who have been told
repeatedly by the Party that they may take their disputes to courts. How-
ever, while mediators themselves may lack coercive power, they report to
policemen and other cadres and can trigger more authoritative action
leading to criticism or some greater sanction. In rural communes and
organizations mediation is done by cadres who combine "power to per-
suade" with power to invoke sanctions. Work supervisors and cadres in
enterprises control demotions, reductions in salary, transfers, or entries
of demerits on employees' dossiers. Thus, mediation and control seem
more closely merged in organizations than in urban neighborhoods.
Regardless of their milieu, however, mediators are integral parts of the
mechanism of Party rule.

v

DISPUTE RESOLUTION IN TRADITIONAL AND COMMUNIST CHINA:
TENTATIVE COMPARISONS

The Communists insist that mediation today is antithetical to tradi-
tional mediation and owes nothing to China's heritage of extrajudicial
settlement of disputes. Despite this claim of a revolutionary rejection of
the past, changes initiated by the Communists may meet considerable
resistance, and older, "incorrect" ways may meld with new ones. More-

217 See Cohen, Criminal Process, supra note 2, at 490-92, for a description of the variety

of sanctions.
218 See notes 188-89 supra.
219 See note 190 supra.
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over, the Chinese Communists themselves may reflect and utilize tra-
ditional Chinese attitudes and patterns of behavior.

Traditional and Communist China share a marked and striking prefer-
ence for extrajudicial resolution of disputes by mediation. The foregoing
survey of the philosophy and practice of dispute resolution in China before
and since the establishment of the People's Republic forms the basis for
some comparisons. These comparisons strongly suggest that the Chinese
Communists, beginning with a quite untraditional view of social conflict,
have, by reordering the role and functions of mediators, fundamentally
changed the purpose of dispute resolution by mediation. Although some
continuities are detectable, they should not be exaggerated. In short,
so far as the the purpose of the institution is concerned, change outweighs
continuity; to a lesser extent practice also departs dramatically from
tradition.

A. Continuities

1. Survival of Dispute Settlement Aimed at Compromise

Traditional modes of dispute resolution which stress compromise still
exist to some extent in China today. The Communists' constant criticism
of mediation conducted merely for the sake of compromise indicates that
despite substantial success in structuring mediation to accomplish highly
political purposes, traditional patterns tenaciously persist. Thus, a media-
tor who urges disputants to a rent dispute to "yield" (jang) a little, 2 0 or
who seeks to reconcile an estranged couple by urging that a "harmonious
family" is an important foundation of daily life,22' is echoing traditional
values stressed over centuries of Chinese history.22 This is but a particu-
lar manifestation of a larger problem-the endurance of institutions which
the Communists have worked hard to overthrow and reorder.22

3

The Communists have consciously opposed use of the traditional media-
220 See the account at p. 1344 supra.
22 1 How I Carried Out Mediation Work, Shensi Daily, Mar. 25, 1957. In another dis-

pute, the same mediator succeeded in turning a quarreling family into a "harmonious
family."

222 See note 20 supra, on the Chinese virtue of jang.
223 See, e.g., Skinner, Marketing and Social Structure in Rural China, pt. III, 24 J.

AswA SuDrrEs 363, 386 (1965): "As of 1958 . .. despite a decade of preachment about
proper socialist or, if you will, universalistic principles, bonds of common origin (t'ung-
hsiang) were still invoked by the peasant in seeking favors from the authorities, kinship
ties (t'ung-hsing), for instance, still elicited cooperation where more rational appeals failed,
classmates (t'ung-hsfieh) were often truer comrades than fellow Party members, and
within the cooperative-farm-cum-village, the local leader who could manipulate these
particularistic allegiances was often more effective than the outside cadremen." On the
tension between the mass line and particularistic relationships see Lewis, The Leadership
Doctrine of the Chinese Communist Party: The Lesson of the People's Commune, 3 Asn
SuRvy 457 (1963).
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tional style. The old style was passive in emphasizing yielding; the new
style demands activism. However, they have been unable to politicize
completely the principles used to resolve disputes, the purposes of settle-
ment, and the process of mediation. The Communists have been unable to
make every mediator an activist or to elicit an activist response to every
problem. Some kinds of disputes do not afford mediators opportunities to
teach important political lessons. When a "feudal" husband beats his
peasant wife, the lesson is plain, but when two persons of equally "good"
class background squabble over a chicken, the "contradictions" are clear
only to the most politically supercharged mediator. In such cases, where
the need for struggle and a changed "standpoint" is less pressing, the
parties have more leeway to bargain and compromise and to find a solution
based on compromise, although cloaked in political rhetoric.

2. Lack of Protection for Individual Rights

Other resemblances between traditional and Communist modes of
dispute settlement suggest continuity, but the resemblances are not
directly traceable in a linear fashion. Communist practice, which resembles
earlier practice, is not necessarily an extension of its predecessor; yet,
earlier practice has conditioned it. This is because the Communists, taking
advantage of gaps in the traditional Chinese approach to law, have
adapted traditional attitudes toward the law to serve their own, much dif-
ferent purposes.

Traditional China neither knew nor valued legal protection of indi-
vidual or group rights by judicial or other organs of the state. Protection
from or redress for violations of interests in person or property was
usually accomplished, if at all, within the aggrieved person's group or
class, and his rights and remedies depended on the status flowing from his
membership. The "rule of law" in traditional China connoted not protec-
tion of individual rights, but expansion of state power and inculcation of
discipline in the masses. 4 The Communist Party has clearly benefited
from the absence in traditional China of a legal system that protected
individual rights. When the Communist Party gained control, no long-
established legal tradition argued against the exercise of absolute Com-
munist power.

Moreover, the Communists have benefited from China's lack of a legal
system with techniques for applying generalized standards and categories
to fact situations. To be sure, the elaborate rules of 1i drew distinctions
concerning status and the interrelations of persons with different status,

224 Schwartz, On Attitudes Toward Law in China, in GOyRNLIEN UNDER LAW

AiD b E
- IvDrnuAL 27, 37 (Katz ed. 1957).
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and some of these distinctions were preserved in the imperial code. 3

Absent, however, were techniques for interpreting and applying them
through a judicial decision making process2 6 The Confucian judge "will
(within limits) simply think of the legal code as providing certain guide-
lines but in his judgement will rely very heavily on the unique features of
the circumstances of the case. ' 227 Even though mediators and judges may
have been applying the ii in concrete cases, traditional dispute resolution,
particularly mediation, offered much latitude for concluding disputes on
the basis of the "concrete qualities" of the parties, the "concrete
situation," or "according to equity and the appropriateness of the concrete
result."

228

If dispute resolution reflected traditional Chinese lack of concern with
judicial techniques, it also reflected a basic lack of concern for using dis-
pute resolution to guide future conduct. But mediation so oriented "dulls
the citizens' sense of right, essential to the vindication of the law."220

Furthermore, while mediation may act as a conservative force for main-
taining older values as it did before the Communist rise to power,
mediation is not necessarily conservative. It may also "allow a new regime
to ignore the law in favor of its new policy, as happened in Japan in the
1930's, '

2)23 and it may be "a ready handmaiden for authoritarian, official
discretion."'1 By handling disputes without developing close-textured
universalistic criteria or techniques for applying them, mediation in China
inhibited the development of basic rights, however minimal, which the
individual could vindicate to give his existence greater predictability and
stability. To some extent, traditional mediation left fertile ground in which
the Communists could plant their own mutant variety.

3. Combined Judicial and Administrative Activities

Perhaps a more fundamental similarity is reflected in Chinese Com-
munist use of legal and other means for dispute settlement as administra-
tive devices. In Anglo-American countries, dispute settlement by judges
is considered to involve rules and a type of decision making distinguish-
able from the rules and decision making of other governmental officials 2

225 See Cohen, Chinese Mediation, supra note 14, at 1208; Schwartz, supra note 224,
at 29-30.

220 Cf. M. WEBER, supra note 18, at 101-02.
227 Schwartz, supra note 224, at 34.
2 2 8 M. WEBER, supra note 18, at 149.
229 2 D.F. 1-wzasoN, CONCnIATON AND JAPANESE LAw, TOKuGAWA AND MODERN 241

(1965).
230 Id.
231 Id. at 216.
232 See, e.g., H.M. HART & A. SACES, TnE LEOAL PROCESS: BASIC PROBLEMS 3N TH&

MAXING MW APPLICATION OF LAW 155-79 (19S8).
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Neither traditional nor Communist Chinese theory or practice distin-
guishes judicial from administrative activities. Traditional magistrates
discharged all governmental functions, including administration; Com-
munist judges are cadres, that is, administrative and mobilizational leaders
of a universal type. This continued commingling of functions has some
implications for the role of law in the Communist Party's efforts to
modernize China.

Max Weber's influential theories on bureaucracy suggest that modern-
ization means increasing specialization of function and differentiation of
roles in bureaucracies.I 3 Under this theory, dispute resolution by officials
should become differentiated from their other functions. 2"4 However, the
history of public administration in Communist countries, whether in the
Soviet Union, Eastern Europe, or China, teaches that modernization and
industrial development may be promoted by a bureaucracy than can re-
main highly politicized and undifferentiated. 2 5 In China, moreover, law
and administration were far more undifferentiated at the time of Commu-
nist victory than they were in the European Communist countries. China's
traditional blending of law and administration has perhaps conditioned,
in part, the Communists' lack of inclination to separate these activities.
This is not because Mao thinks like China's former rulers, but because
they left behind no institutional separation that might have been con-
tinued. They left behind undifferentiation; undifferentiation of another
kind has taken its place."3e

B. Discontinuities

Despite some continuity, it is the changes wrought by the Communists,
both in ideology and institutions, that most compel attention. Preoccupied
with ideas of struggle and change, the Communists have injected them

233 The literature on Weber's theory of bureaucracy is immense. The core notion of

the theory stressed in the text, of "modem" bureaucracy as the most differentiated, is
derived from Weber's distinction between charismatic, traditional, and rational authority
and the bureaucratic structure characteristic of each. M. WEBER, THE THEORY OF SoCIAL
AND EcoNozac ORGAwMZTION 328-92 (T. Parsons ed. 1947). For a discussion of Weber's
theory as it fits political modernization today, see J. LaPalombara, Bureaucracy and Politi-

cal Development: Notes, Queries, and Dilemmas, in BumRucaAcy AND POrlTrCAL DavEnop-
amEN 34, 48-55 (J. LaPalombara ed. 1963).

234E.g., 1 W. HOLDSWORTH, HISTORY OF ENGLISH LAW 231-42 (3d ed. 1922) (separa-

tion of legal and administrative functions of Exchequer in the thirteenth century).
2 35 See Beck, Bureaucracy and Political Development in Eastern Europe, in BuRZEA-

cAcy AND PoxarcAL DEVELOP=MNT 268 (LaPalombara ed. 1963); Fainsod, Bureaucracy and
Modernization: The Russian and Soviet Case, in id. at 233; Vogel, Politicized Bureaucracy:
Communist China (unpublished paper in author's possession).

230 Note, for example, the similarities between Chinese and East German unwillingness
to differentiate between law and administration and between the theories used to justify
them. See 0. KmCnHHmEmR, POIICAL JJUSTIcE 259-303 (1961).
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into the processes of dispute resolution to make radically new virtues
dominate calmer, older ones.

1. The Different Organizational Context of Mediation

Mediators in traditional China were clearly not regular members of a
tightly-meshed state apparatus. As already indicated, the traditional
Chinese state reached down only imperfectly to the society it governed,
and dispute resolution lay largely outside the activities of the magistrates.
The gentry, to be sure, shared the intellectual background and values of
the officials and had vital interests in the stability of a government which
protected their own wealth and prestige. Therefore, when settling dis-
putes, advising magistrates, or helping to enforce magistrates' decisions,
the gentry acted in a sense as auxiliaries to the formal apparatus of gov-
ernment. In addition, they participated in propagating Confucian ideology,
as did the village, clan, and guild leaders who also acted as adjuncts to
government. These dispute-settlers, however, were not formally respon-
sible to the magistrates, and moreover sought to protect and further their
own interests which sometimes conflicted with official interests; clans,
villages, and guilds settled disputes among their own members in part to
increase their chances of being left alone by the government.

In Communist China, state and society are much more closely inte-
grated. The apparatus of control penetrates much more deeply into
Chinese society now than in the past; mediators today are either cadre
members of the official apparatus or its activist extensions. The Commu-
nist apparatus clearly exercises greater control over China than did its
traditional predecessor.

The contrast suggested above is not absolute. Whoever has ruled
China from Peking, whether emperor or Chairman Mao, has had to
reinforce and supplement an elite with auxiliaries. The magistrate was
assisted by gentry, village headmen, clan leaders, and other local notables;
the cadre is assisted by the activist. In both societies the agents of indirect
rule are mediators. This correlation is not accidental, but probably in-
dicates that dispute resolution is ordinarily less important than other
affairs of government. The affairs to which pride of place has been given
in Imperial and Communist China differ, of course. Yet, because dispute
resolution is placed low on the scale of priorities in both traditional and
Communist political systems and is handled by auxiliaries in both systems,
there is necessarily a similarity between administrative techniques. It
would be dangerous to assume that because the Communists to some
extent rule indirectly, they are continuing an old tradition; they are
simply encountering an old problem-the need to rule a huge country with
a limited elite-and responding to it by seeking reliable auxiliaries to
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implement policy. The techniques of indirect rule have changed so much-
the auxiliaries are no longer passive agents of the elite, and more
mediation is done by the elite itself-that Communist mediation can be
said to involve new techniques and values.

In sum, while mediation in traditional China meant and was engaged
in for the purpose of avoiding official representatives of the state, media-
tion in Communist China directly involves representatives of the state.
Although both are extrajudicial, traditional mediation was unsupervised
by officials, while Communist mediation is conducted and supervised by
representatives of the state and the Party. The identity of the mediators
and their relations with the rulers of China have changed; consequently,
there has been change in the mediators' perception of disputes and how
they mediate them.

2. Different Philosophical and Ideological Attitudes toward Disputes
and Their Resolution

Confucian and Communist views of social conflict present an obvious
and dramatic contrast. In the traditional view conflict was a regrettable
and possibly dangerous rending of a desired harmonious continuum of
relationships. Moreover, conflict, especially face-to-face, was unseemly
and embarrassing. Dispute resolution aimed at repairing relationships
rent by the unfortunate occurrence and therefore sought compromise
and a reasonable result rather than absolute victory for one party.

Communist ideology not only regards social conflict as inevitable, but
considers it the very stuff of social and political process. Individual dis-
putes, while regrettable, are regrettable not so much because they impair
the relationships between the disputants, but because they interfere with
important national tasks. The Party objective in handling these inter-
ferences is not merely to repair damaged relationships or even to improve
production, but to use the dispute by resolving the contradictions it
represents, "correcting" the disputants' "ideology" and "standpoint,"
and reaching a result consistent with national policies. These different
concepts of disputes have radically changed mediators' views of their role.

3. Differing Priorities of Dispute Settlement and Didactic Functions

Although mediation in traditional China was considered primarily a
mode of settling disputes, it discharged another, very secondary, "didac-
tic" function when mediators instructed disputants, witnesses, and on-
lookers in the virtues of compromise and other related Confucian vir-
tues.2 7 In Communist China mediation supplements other didactic ad-

237 See 1 D.F. HENmRsoN, supra note 229, at 4-5.
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ministrative techniques, especially the "mass line," in reinforcing mass
commitment to policy. It would be erroneous however, to assume that
the Communists have merely reordered the relative priorities of didactic
and dispute settlement functions. Rather, they have sought to change
fundamentally the very nature of dispute resolution. The significant re-
duction of disputants' opportunities to bargain with each other and nego-
tiate for a mutually satisfactory compromise of their disagreement shows
clearly the extent of the change.

"Mediation" in traditional China ranged from the highly informal
private attempts of mutual friends to end a dispute to the imposition
of a decision by an extremely powerful and respected mediator who
"proposed" a solution backed up by very strong public opinion; generally,
however, even in a context of powerful group pressures, the traditional
mediational style emphasized compromise. Compromise in turn connoted
bargaining, and traditional mediation permitted, and was often struc-
tured to facilitate, negotiation between the parties. In this way Confucian
virtue was supported, group solidarity maintained, and social harmony
restored. The parties lost no face either by arrogantly insisting on total
victory or encountering total defeat, and tolerable compromises were
often reached.

The Communist mediational style is, of course, quite opposed to com-
promise, which the Party condemns as "unprincipled mediation." The
essential Communist notions of contradictions and the need to resolve
them through struggle dictate use, rather than avoidance, of face-to-face
conflict. Even when the mediator's objective is to induce "self-criticism,"
the "self-criticism" is more often than not "assisted;" it is much more
intense and focused than Confucian self-cultivation and aims at a more
active, political result. Communist "self-criticism" should not be con-
fused with Confucian self-cultivation despite occasionally similar rheto-
ric.F1 The need to resolve contradictions "correctly" excludes the notion
of compromise.

The Communists employ group pressure to instruct individuals in
correct behavior and to punish infractions, but the group is much more
closely linked with the ruling elite than in Imperial China, and that
elite much more overtly manipulates and focuses group pressure. For-
merly, group pressure was not in principle opposed to conciliation and
compromise. Now the need to resolve contradictions "correctly" and
change "thought" excludes compromise. Mediators are required to

238 For an analysis of the psychological pressure to which individuals are subjected,

especially through "criticism" and "encouragement" to engage in "self-criticism," see R.
LIFTON, THOUGHT REORm AND THE PSYcHoLoGY o TOTALISm (1961); Mu FY-sHENO,
THE W-TING Or THE HUNDRED FLowERs 153-59, 208-47 (1962).
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be unyielding when they perceive political and ideological factors in
disputes that require "correct" resolution, and one of their tasks is to
identify and solve correctly just such factors. Moreover, mediators are
encouraged to conduct their duties in the presence of onlookers so that
they will be educated together with the disputants. For education to be
correct, nothing in the proceedings must confuse or create doubts in the
minds of onlookers. As a result, disputants' opportunities to bargain with
each other are reduced or eliminated, and there is a smaller chance that
the parties to a dispute will obtain redress they consider adequate.

The Communists' emphasis on suppressing bargaining is obviously
linked to their use of political standards to settle disputes. The Com-
munists have sought to impose on China an authority structure which
depends on and promotes national values. Traditional mediation reflected
and depended on a far more circumscribed context of highly personal and
particularistic relationships. If mediation involved bargaining, bargain-
ing depended on the willingness of disputants and mediators to take into
account personal characteristics and to make a highly personal evalua-
tion of the dispute. But the Communists aim at replacing these smaller
perspectives with a larger, national perspective. Thus, the authority rela-
tionships and the accepted modes of settling disputes upon which tradi-
tional and Communist mediation depend are opposed to each other.
Cadres lead rather than conciliate; they mobilize rather than instruct. 9

The Communists have sought to repress values such as allegiance to
group friendships and personal preferences inconsistent with individuals'
obligations to society.240 In attempting to change values and the authority

relations that maintain them, the Communists have tried to replace
mediational bargaining with a mode of dispute settlement that reflects
national values and interests. 41

4. Differing Relations between Court and Extrajudicial Mediators

In traditional China, mediation offered disputants a desirable alterna-
tive to litigation; for its part, the government welcomed the reduction
in the volume of official work. In Communist China, while the Party has
certainly promoted mediation to lighten the work load of judicial and
nonjudicial cadres, mediation as a mode of dispute resolution no longer
differs greatly from the judicial mode. Courts and extrajudicial mediators
alike now share the same style of dispute resolution-mobilizational me-

239 F. Scaunemq, supra note 66, at 8.
240 Vogel, From Friendship to Comradeship: The Change in Personal Relations in

Communist China, C=A Q., Jan.-Mar. 1965, at 46.
241 See Northrup, supra note 19, at 360, arguing correctly that mediation aimed at

compromise cannot remain unchanged in a modernizing country in which the modernizers
seek to substitute national values for more particularistic ones.
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diation.12 As indicated above, the actual attempts of mediators to inject
highly political factors into a dispute may vary considerably with the
mediation context. It is clear, however, that the Communists have aimed
at using mediation of civil cases rather than adjudication in the courts.

CONCLUSION

Contemporary Chinese dispute resolution seems to owe more to Com-
munist ideology, experience, and practice than it does to Confucian
tradition. While there may be "resonances" between traditional and
Communist dispute resolution,4 3 the mediational devices used by the
Communists seem more directly traceable to their own development as
Communists than to the tradition they so resolutely oppose. The Com-
munist Party has had considerable success in altering the nature of
courts, unifying judicial and extrajudicial methods of resolving disputes
politicizing the mediation process, and, in general, changing and redis-
tributing the functions of mediation. Examination of official Communist
objectives and actual practice indicates frequent and substantial cor-
relation between the two. While it may be "tempting" to regard Com-
munist mediators as "successors to the gentry and other prestige figures
who settled most of the disputes of village, clan, and guild, 2

1
44 it would

be dangerous to yield to this temptation. Both the purposes which the
Communists have assigned to mediation and the mediators and the style
they are expected to use in resolving disputes contrast sharply with
traditional resolution.

Of course, much investigation remains to be undertaken. This article,
in stressing the need to avoid facile comparison between Communist and
pre-Communist society and in concentrating on the politicization of
Chinese mediation, has perhaps exaggerated Communist innovation.
Moreover, this Article draws heavily on sources from the 1950's, al-
though more recent sources have been used whenever possible. Fresh
information about conditions in China, especially during the past five
years, should lead to more sophisticated conclusions on the operation of
Communist institutions for dispute resolution, the nature and perma-
nence of Communist change, and the persistence of traditional patterns.
In addition, more investigation is needed of possible differences between
dispute resolution in rural and urban areas in both traditional and
Communist China.

242 Basic Notions on the Work of Mediating Civil Cases at the Second Instance,

PoITICAx-LEGAL RESEARCH No. 3, at 31 (1959).
243 Cohen, Chinese Mediation, supra note 14, at 1226.
2441d. Rejection of a "succession" between traditional and Communist mediation does

not amount to a refusal to find continuities between the two modes, as should be clear
from the selective continuities identified here.
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Further study may be benefited by looking at analogous develop-
ments elsewhere. This Article has not compared Chinese dispute resolution
with dispute resolution in other modernizing Asian nations, such as Japan
and Taiwan, where traditional forms of mediation coexist with elaborate
codes of law.245 Future comparative inquiry may show the effects on
Chinese dispute resolution not only of Maoism, but of forces of modern-
ization common to all developing nations. Recent studies on Taiwan,
for instance, indicate that traditional mediation is decaying because land
reform and urbanization have disrupted traditional hierarchical rela-
tionships and reduced the respect formerly commanded by traditional
mediators.2 46

Further inquiry will show more accurately the effects of Chinese
Communist innovation on Chinese society and its means for resolving
conflict. Innovation is now only part of the extraordinary revolutionary
flux that continues to this day. Whether that flux will eventually give
way to traditional practices now only obscured, to other forms which
more clearly represent an amalgam of the traditional and the Commu-
nist, or to still others which resemble Western institutions remains to
be seen. In the meantime, this writer can only echo the words of an
earlier student of Chinese law, who said of his subject, "This is a country
not very well explored, and I am an early explorer. 247

245 For Japan, see 2 D.F. HIENnERsoN, supra note 229. For Taiwan, see Regulations on

Mediation in Hsiang Market Towns, Jan. 22, 1956, Liu-fa chuan-shu [Complete Book of
the Six Laws] (Chang Chin-Pen ed. 1967); B. GALLiK, Hsne Hsro, TArwAx: A CHMnEst
VLAGF 3N CMGoE 185 (1966), describes informal mediation of an intervillage dispute on
Taiwan.

2 4 6 Gallin, Conflict Resolution in Changing Chinese Society: A Taiwanese Study, in

SwARTZ, TuRNER & TUDEN, POLITICAL ANTHROPOLOGY 265 (1966); Fried, Some Political
Aspects of Clanship in a Modern Chinese City, in id. 285 at 298: "This probably is an area
of great change, for the clans formerly functioned as quasi-legal courts, keeping disputes
out of formal courts. From a traditional posture of avoidance with regard to former legal
apparatus, the Chinese, at least those observed on Taiwan, seemed positively litigious. A
great volume of cases is being taken to the courts, with a consequent atrophy of the clans'
adjudicative functions."

2 4 7 Alabaster, Notes on Chinese Law and Practice preceding Revision, 37 J. CHINA

BRAmcH3, RoYAL ASrATIc SocmTy 83, 138 (1906).
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